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Constitutional Justice and Social Practice in Russia

(Safeguards of Independence of the Constitutional Court of the Russian Federation
and Major Ways of Impact by it’'s Decisions on Social Practice).

The report presents an experience of activities of the Constitutional Court of the
Russian Federation for the past 10 years (1991-2001), of securing autonomy and
independence of the Constitutional Court and it’'s judges, including financial and
material guarantees.

Together with general information about cases decided by the Constitutional
Court, the report gives a description of the positive impact by the Constitutional
Court decisions and it’s legal positions stipulated therein on various aspects of life
in society and state. These include: protection of rights and freedoms of man and
citizen; organisation and functioning of public authorities, embracing, in particular,
aspects of observing constitutional principles of separation of powers, constitutional
federation, local self-government, administration of justice. The report shows an
active role of the Constitutional Court in forming legislative process, furthering
improvement of law-making both on federal level and in the subjects of the Russian
Federation. In conclusion the report defines the ways of raising the effectiveness of
the Constitutional Court activities, execution of it’'s decisions as well as legal
positions in the name of respect for human dignity, human rights and freedoms,
development of free civil society, real democracy and rule of law.

r.r. ApyTioHsiH



NMpeapcepnartenb KoHcrutyumoHHoro Cyaa
Pecny6nunkn ApMmeHus,
AOKTOP HOpUANYECKUX HayK

MeToaonornyeckme OCHOBbl HE3aBUCUMMOCTU KOHCTUTYLIMOHHOIO
npaBocyaus

YBa)kaeMble YYaCTHUKN MeXAyHapoaHOro ceMmHapal

TeMaTMKa Halero ceMmHapa HaCTOIbKO MpUBMEKAeT BHMMaHME Ha pa3/IUYHbIX
YPOBHSIX, YTO C MEpBOro B3rfs4a KaXeTcs BCe SCHbIM, MOHATHbIM U HEBO3MOXHbIM
yto-T0 A06aBMTb K CKa3zaHHOMY. HO B peanbHOCTM 3TO O6MaH4MBO, U MHOrue
npobnemMbl, B TOM 4uUCIe METOAOJIONMYECKOro XapakTepa, He3aBUCUMOro
dYHKUNMOHNPOBAHUS CUCTEMBI KOHCTUTYUNOHHOIO npasocyams ocTalTCcs
HepeLlleHHbIMN.

Ha Haw B3rnsaa, npexae Bcero Heobxoammo 6onee rnyboko pacKkpbiTb CYTb
MOHATUSA «HE3aBUCMMOCTb CUCTEMbI KOHCTUTYLMOHHOrO npasocyaus». O6bIYHO noa
TaKOW HEe3aBMCUMOCTbIO MOApa3yMeBaeTCss OTCYTCTBME BHELWHEro BO3AENCTBUS Ha
dyHKUMOHMpOBaHNMEe  cuctembl. [lpu  6onee  nocnegoBaTesnlbHOM  noaxone
paccMaTpuMBalOTCs TakXke HeobxoamMble U A4OCTAaTOYHbIE NpeanocbiikM obecneyeHus
HE3aBUCMMOCTN CcyanebHOro KOHCTUTYLUMOHHOrO KOHTponss. B 3ToOM KOHTekcTe
BblAENAKTCA dyHKUMOHaNbHbIE, WHCTUTYLMOHAbHbIE, OpraHu3aLUMoHHbIE,
MaTepuanbHble W  couManbHble acnekTbl HEe3aBUCUMOCTM  KOHCTUTYLMOHHOIO
npaBocyams. DT acneKkTbl AOCTAaTOYHO NoApPO6HO M3yYeHbl U, HAAEeKCb, YTO MHOrmne
BbICTynawowme obpataT BHUMAHUE TaKXe Ha UX NMPaKTUYECKOe NpPOosiBNIEHME.

Ham npeacraBngeTrca NpUHUMNMWANBLHO BaXHbIM APYror acnekT AaHHOM
npobnemMaTtnkn. A MMEHHO: HAaCKOJIbKO CaMa cucTeMa pacnonaraet Heob6xoAuMbIM U
AOCTaTOYHbIM BHYTPEHHMM MOTEHUMANOM AN9 MNOAHOUEHHOro CaMOCTOSAATENbHOIMo
dyHKUMOHMpPOBaHUA. Beab BOMPOC O HE3aBUCMMOCTM S COBOKYMHOCTb MHOMMX
COCTaBNSAWMX. DTO KOMMNEKC 3K30rMeHHbIX WM 3HAOrFEHHbIX @akTopoB, 6anaHc
BO34ENCTBUS KOTOPbIX AMHAMUYHO MEHSeTCS.

Mpu TakoMm noaxoae K npobnemMe Ha nNepBbin MnaH BblABUIraeTcss BOMPOC O
LLENOCTHOCTN N AEeeCrnoCObHOCTN CUCTEMbI KOHCTUTYLIMOHHOIO NpaBoOCyAusl, KOTOpbIE,
B CBOK ouyepefb, 3aBUCAT OT YPOBHS KOHCTUTYLMOHHbLIX PELIEHUN, OT CTENEHMU
pa3BUTUS MEXAHU3MOB BHYTPUKOHCTUTYLUMNOHHOM CaMO3alLuThI.

B 3TOM nnaHe WHTepecHenwyk UWHPOpMaAUUKD MOXHO MOJYyYUTb  NpwU
CpaBHUTENIbHOM aHann3e KOHCTUTYUMOHHbIX U3MEHEHUN B pPas/IMYHbIX CTpaHax Mupa
3a nocnegHee crosietme. C TOYKM 3pEHUSA HALWIEro UCCrefoBaHMS MOXHO BbIAEUTb
Tpu 3Tana:

1. DTan nocTtaHOBKKM BoOMpoca O HeobxoaMMOCTU (OpMUPOBAHUSA LIENOCTHOMN
CUCTEMbI BbISIBIEHUS, OLUEHKN WU BOCCTAHOBIEHUS HAPYLWEHHOro0 KOHCTUTYLMOHHOIO
pPaBHOBECUS U OCHOBHbIX KOHCTUTYUMOHHbIX MPUHUMMOB. [JaHHbIA 3Tan, HadyaBLIUCb
C nepBbIX pecatunetun XX Beka, NpPoAO/IKANCA BMNOTb A0 OKOHYaAHMSA BTOpPOM
MMUPOBOM BOMHbI M MMeNn 0cCcob0 BaxHoe 3HayeHue ANs CTpaH KOHTMHEHTASIbHOW
NpaBoOBOWN CUCTEMbI, A€ 3aKOH S 3TO MNJ104 NOJUTUYECKOrO KOHCEHCYCa, BHE YBSA3KM C
NMpaBoOBbIM MpeLefeHTOM, W BEPOATHOCTb MOSIBIEHMS HEMNpPaBOBOro 3akKoHa
HeCcpaBHMMO BenukKa.



2. BTtopon atan oxBaTbiBaeT 50-70-ble roabl NpoLWIOro BekKa, Koraa B cucreme
KOHCTUTYUMOHHbIX M3MEHEHUI, 0CO6eHHO BeayLmnx EBponencknx CTpaH, BaXHenwwee
MeCcTo 3aHuMano (GOopMUpoBaAHME  LESIOCTHOM  CUCTEeMbl  KOHCTUTYLMOHHOIO
npaBocyams Ans yCcuneHus rapaHTMin obecneyeHunss BepXOBEHCTBA KOHCTUTYUUMU.
3acnyxuBaeT BHUMMaHUA M TO OBCTOATENbCTBO, YTO 3TM ABa 3Tarna coBnajakT C
peanbHOCTbIO MWUPOBbLIX BOWMH W 3a4ayM COBEPLUEHCTBOBAHMSA KOHCTUTYLMOHHbIX
cucteM @GopMMpoOBaINCL C Y4eTOM HeobXoAMMOCTM npeoaoneHus obLeCTBEHHbIX
KaTakinamoB. WMeHHO HeponyuweHue noAO6HbIX  KPU3UCOB WU HaAdexHoe
rapaHTMpOBaHME BepXOBEHCTBa MNpaBa CTalu OCHOBOW ANS AaflbHEWWero pas3sutus
KOHCTUTYUMOHaNM3Ma.

3. TpeTun aTan oxBaTbIiBaET nocneaHne AecaTUNeTns U oTIN4YaeTCcsd UMEHHO TeM,
YTO MeXaHWU3Mbl BHYTPUKOHCTUTYLMOHHOM CaMo3alinTbl NpuobpeTarnT CUCTEMHbLIN
XapakTtep, C€o34alTca HeobxoaAuMble W AOCTATOYHble NpeanocblIKM AN UX
NOSIHOLUEHHOr0 (OYHKLUMOHMPOBAHUA. XOPOLWMMU MPUMEPAMU MOTYT CNYXWUTb HOBble
KOHCTUTYUMM rocneaHero Aecatunets B CTpaHax MNOCTKOMMYHWCTUYECKOro
NMPOCTPaAHCTBA, a TakKXe 3KCNepTHble OueHKNW BeHeunMaHCKoOW KOMWUCCUM MO
KOHCTUTYLUMOHHbIM U3MEHEHUSIM B pa3HbIX CTpaHax.

BonblWwoOn Hay4HbIM MHTEpeC NpeacTaBnsieT, B NepBy odyepenb, CPaBHUTENbHbIN
aHaNN3 KOHCTUTYUMOHHbIX WM3MEHEHWM MHOIMMX CTpaH MMUpa Ha TpeTbeM 3Tane,
ocobeHHO 3a nocnegHme 20-30 netr. Hawwm wK3ydYeHMs MOKa3biBAKOT, UTO
NPOCAEXMNBAKTCA YCTOMYMBBLIE TEHAEHUWU, UMELWMEe BaXHeNnwee 3HavyeHune An4
NMOHMMaHUSA BO3pacTalolWen poan KOHCTUTYUMOHHOro npasocyans. OHM B OCHOBHOM
3aK/1I04aTCA B TOM, YTO:

1) Bce 6onee wn 6onee AOMUHMPYIOT AeMOKpaTUYECKMEe KOHCTUTYLMOHHbIE
LEeHHOCTW, MpUHUMMNbI NpPaBOBOro, AEMOKpaTU4YeCKOro rocyaapcrea npuobpeTtaroTt
CUCTEMHbIN XapaKTep, KOHCTUTYLUMOHHbIE U3SMEHEHUS N AOMONIHEHUS HanpaBfeHbl Ha
OorpaHu4yeHmne BNacTu, paccenmBaHune NONINTNYECKOMN, 9KOHOMMYECKOWM "
AAMUHUCTPATUBHbLIX CWUJ1, U, OQHOBPEMEHHO, HA YCU/IEHME rapaHTUh U paclunmpeHue
BO3MOXHOCTEN MHCTUTYTOB CaMOynpaBieHus;

2) nocnenoBaTenbHO  KOHKPETU3UPYHTCAa  (YHKUMOHANbHbIE  MOJHOMOYUS
WHCTUTYTOB [OCYyAapCTBEHHOM BAacTu, U OHU TMPUBOAATCS B COOTBETCTBME C
dyHKUMSAMM BeTBEW BacTU, a TaKXe YKPEerIaTCca rapaHTUM He3aBUCUMOro
OCYLLECTBNIEHUS 3TUX MOSIHOMOYUNA;

3) npuobpeTaeT CUCTEMHbIN XapakTep cbanaHCUMPOBAHHOCTb MPOTUBOBECHbLIX U
CAEPXUBAKOLWNX MOSTHOMOUUNA;

4)  (PYHKUMOHMPOBAHME  WHCTUTYTOB rocygapCTBeHHOW Bnactm  6osblie
6asmpyeTcsa Ha NpUHUMNAX COTPyAHMYECTBA N B3aUMOAENCTBUS;

5) ycunuMBarwTCs  MeXaHU3Mbl BbISIB€HWUS, OLEHKM U  BOCCTAHOBJIEHUS
HapyLweHHOro KOHCTUTYLUNOHHOIO paBHoOBecCuS, YKpennsaTcs rapaHTuu
KOHCTUTYUMOHHON CTabUNbHOCTHU;

6) 3akpennseTcad KOHCTUTYUMOHHbLIN MexaHu3M obecnevyeHuss B AUHAMUKE
pyHKUMOHaNbHOro 6anaHca MHCTUTYTOB BNacTw;

7) OCHOBHble npaBa u cBoboabl 4YenoBeka W rpaxaaHuHa npuobpeTatoT
HEenocpeacTBEHHO AEUCTBYIOLWMUN  XapakTep, YKPenastTCsd  KOHCTUTYLUMOHHbIE
rapaHTumM X 3alUunTbl;



8) npuHUMN BepxOBEeHCTBa nMpaBa npuobpeTaeTr peanbHOe coaepXaHue,
NPUBOASATCA B COOTBETCTBME OCHOBHbIE KOHCTUTYLUMOHHbIE NMPUHLMUMNBI U KOHKPETHbIE
MeXaHW3Mbl KOHCTUTYLMOHHbIX NPaBOOTHOLLEHUN;

9) npoBOAMTCSH YCTOMYUBBIA MOUCK MEXAHWU3MOB COYETAaHUS YHUBEPCASbHbIX
LLeHHOCTEeNM C HauWoHaNbHbIMM OCOHEHHOCTSAMW, NOBbLIWAETCS pPOJSib 3K30rMEHHbIX
daKTOpOB B CUCTEMHbIX Npeobpa3oBaHUNX;

10) MexxayHapoaHoe npaBo npuobpeTaeT BO3pacTalowyo posib B HaUMOHANbHbIX
NMpaBoOBbIX CUCTEeMax. B KOHTUHEHTaNbHOM MNpPaBOBOM CUCTeMe cyaebHas npakTuka
EBponenckoro cyga no npaBaM 4yenoBekKa CTAaHOBUTCS BaXHEMWMM MNpPU3HAHHbIM
npeueaeHTHbIM MHCTUTYTOM.

Mo3BONIbTE OrpaHUYUTBCS 3TUM  MNepeyvYnucieHMeM W KOHCTaTUpoBaTb, UTO
AanbHellwee COBEpPLIEHCTBOBAHME CUCTEMbl KOHCTUTYLUMOHHOIO NpaBoCyAust AOIXKHO
6asmpoBaTbCsl MMEHHO Ha 3TUX TEeHAEHUMAX W CTaTb onpeaensiowmM 3BEHOM
NOSIHOLEHHON MMMYHHOW CUCTEMbI 06LLLEeCTBEHHO-TOCYAAapCTBEHHOro opraHu3ma.

OueBMOHO, 4YTO KpuTepuasnbHble OCHOBbl KOHCTUTYLUMOHHOro npaBocyaus, B
nepeyt o4vepeab, 6a3npyroTCa Ha OCHOBHbIX KOHCTUTYUMOHHbIX MPUHLUMMIAX U Ha
NnpuUBEAEHHbIX Bbllle TEHAEHUMSAX pa3BUTUS KOHCTUTyUMOHanm3aMa. Mcxoas MMeHHO
M3 3TUX NO3MUMWA, 3aKOHOAATENbCTBO 4YacCTO YyCTaHaB/MBAET KOHKPETHble
TpeboBaHNA K pelleHUsIM KOHCTUTYUMOHHbIX CyAoB. B To e BpeMsa oHM B 6onbLien
Mepe OTHOCATCA K TeXHWKO-MpoueccyasbHbIM acnektaM, 4YeM KpuTepuasbHbIM
OCHOBaM MPUHATUS peLLUEHUN.

Ona obecneyeHns NOANMHHOM HE3aBUCUMOCTUM KOHCTUTYLUMOHHOrO MnpaBoCyaus
Haspesa TakXe HeobXxoAMMOCTb He TOJIbKO BblpaboTKM CUCTEMbl KpuTepues
KOHCTUTYUMOHHOIO KOHTpPOAs, HO U pa3paboTkm HeobXoAMMbIX M AOCTaTOYHbIX
WHAWMKATOPOB OLEHKN KOHCTUTYLMOHHOCTM KOHKPETHO MpaBoOBOW cuTyauumun. [JaBHO
npowanM Te BpeMeHa, Korga K MNpaBOBOM HayKe MoAxXoAuNM KaK K cucrteme
abCTpaKTHbIX NOHATUN. { BMOJSIHE COrnaceH C akageMmMKoM HepcucsaHuem, 4To npaso
S 3T0 MaTeMmaTtumka cBobogbl. Bonee TOro, nMpasBoBasi Hayka S 3TO KubepHeTuka
obuwecTBoBeaeHMs. He  Xxouy  MexaHu4yecku noaxoanTb K  npobneme,
abconTnanposaTtb CpaBHeHWEe U BnagaTb B KpanHOCTU. OAHAKO C yBEPEHHOCTbIO
MOXHO KOHCTaTMpOBaTb, YTO HOBOE ThiCsueneTne npeabsaBuT CBOM TpeboBaHUsS K
pasBuUTUIO, B YaCTHOCTM, HAY4YHOro annapata KOHCTUTYUMOHHOro rpaBocyaus
MMEHHO B 3TOM HarnpaB/iEHUM.

YacTto noBTOpPSIETCS MbiC/Ib O TOM, 4YTO MNO CEroAHSAWHUM KpUTEPUSM
BEPXOBEHCTBO KOHCTUTYUUM ABNAETCA BbICWIMM MNPUHLMMIOM CYLLEeCTBOBAHUS W
(dYHKUMOHNPOBaAHUS AeMoKpaTuyeckoro obuwectsa M NpaBOBOr0 rocygapcrea W
OAHOBPEMEHHO OCHOBHbIM coAepXXaHNeM KOHCTUTYLUMOHHOIO KOHTPOSIS.

N3BEeCTHO TakXxe, 4TO coaepXaHne U GOopMbl KOHCTUTYLMOHHOINO KOHTPOSS B
pPa3fINYHbIX MPaBOBbIX CUCTEMAX HEOAMHAKOBbI. B TO e BpeMs KOHCTUTYLMOHHbIN
KOHTPONb (PYHKUMOHMPYET B cdepe caep)XeK U MpOTUMBOBECOB, M [/N1AaBHOU e€ro
3agaven gsnsetca  obHapyXeHue, OueHKa U BOCCTAHOB/IEHME HapYLIEHHOro
KOHCTUTYUMOHHOro paBHoBecusl. KOHCTUTYUMOHHbLIA KOHTPO/b He AonyckaeT
nppaunoHanbHoOro BOCMPON3BOACTBA dYHKUMOHANbHbIX HapyLleHun nnu
HakonjeHns  oTpuuaTenbHOM  ObLeCcTBEHHOM  3Heprum, KoTopasd, Habupas
KPUTUYECKYIO MacCy, MOXeT NpuBeCcTU K HOBOMY KaudecCTBY B3pbIiBHbIM cnocoboM. Ha
NnpakTuUkKe 3TO BblIbOp Mexay AMHAMUYHbLIM, 3BOJIIOLMOHHBLIM MW PEBOTIOLMOHHbBIM



pa3BuTneM. KOHCTUTYUMOHHbIA KOHTPOJIb MNPU3BaH WUCKIOUYUTb PEBOJTIOLMOHHOCTL U
obLwecTBeHHble KaTaKN3Mbl.

MHaue roBopsi, KOHCTUTYUMOHHbIN  KOHTPO/SIb  SABASIETCS  CpeaCTBOM U
BO3MOXHOCTbIO COXpaHeHus cTabunbHOCTKM obuwectBa nocpencrtsoM obecneyeHus
nocneaoBaTenbHOCTU U HEMNpPepbIBHOCTU ero MYyHKUMOHMPOBAHUS. DTO U SABASIETCS
OCHOBHbIM KpuUTEpMEM [AEeUCTBEHHOCTU KOHCTUTYUMOHHOIO KOHTPOAS, UMEKLWNUM
WUCKIIOUYMUTENBbHO BaXHOe 3HadeHue Kak ANs pa3BMBAKOWMXCH, TakK U 419 pa3BUTbIX
AEMOKPATUYECKNX CUCTEM.

YHUKaNbHOCTb MUccum KoHcTuTyumoHHoro Cyaa 3aks4daeTcsa B TOM, 4TO 3TO
€AVHCTBEHHbIM OpraH rocygapCTtBeHHOM BNacTu, B NpsiMyto 06893aHHOCTb KOTOPOro
BXOANT MNOAYMHEHME MNOAUTUKM MNpaBy, MNOJAUTUYECKUX aKUMN W pelleHnin s
KOHCTUTYUMOHHO NpaBoOBbIM TpeboBaHMAM N (popmaM.

MpeaHasHavyeHue cneumanmampoBaHHbIX WHCTUTYTOB cynebHoro
KOHCTUTYUMOHHOIO KOHTPOSS 3aKyaeTcs MMEHHO B TOM, 4TO KOHCTUTYLMOHHbIN
Cyn yupexpaetca u GYHKUMOHUMPYET B LEeNsX 3aluTbl OCHOB KOHCTUTYLMOHHOIO
CTPOSl, OCHOBHbIX nMpaB W cBoboag uYenoBeka W rpaxaaHuHa, obecneyeHus
BEPXOBEHCTBA M NpsiMoro agencremsa KoHCTUTyumumn, T. e. cobnogeHns n obecneyeHums
OCHOBHbIX  MOJIMTUYECKMX WU  NpPaBOBbIX LEHHOCTEN, MPOBO3rNaleHHbIX W
rapaHTMpOBaHHbIX KOHCTUTYyUMeEN.

Bonbwe BCcero MMeHHo B nepexoaHoM obuwecrBe KOHCTUTYLUMOHHbIN Cyq
npu3sBaH He AONyCKaTb y3ypnauuuM rocyaapcrBeHHOM B/1aCTU, NMOCTOSHHO
noaaep)>XmBatb COCTOSIHME, TMpPU  KOTOPOM BO3MOXHa JiMWb BJacCThb,
orpaHMyYeHHas npaBoM.

MoxHo onpeaenntb, YTo KOHCTUTYUMOHHbLIN Cya sIBNSieTCS OCHOBHbIM OpPraHoMm
rocynapCTBeHHOW BnacTtu, obecneymBaroWmMM orpaHMYeHmne CamMom rocygapCTBEHHOM
BNaCTM B NONb3y NpuHUMNOB NpaBa. IOHMMaHMe M pa3yMHaa peasiu3auua 3TOU
ponu ABNAETCA OAHMM M3 OCHOBHbIX HaNpaBJ/IeHUA pPa3sBUTUA CUCTEMbI
KOHCTUTYLIMOHHOIO NPaBoCyAAiusi B HOBOM TbICAAYEJsIeTUMN.

BceM HaM wu3BeCcTHO Takxe, 4TO0 KOHCTUTYUMOHHbLIN Cya SBASETCS BbICUINM
KOHCTUTYUMOHHbIM OpraHoM cCrneunanm3anpoBaHHOrO0 KOHCTUTYUMOHHOINO KOHTPONS,
CaMOCTOSATENIbHO W HEe3aBUCUMMO OcCyllecTBaswmMm cyaebHyto Bnactb B dopmMe
KOHCTUTYUMOHHOIO CyAONnpou3BOACTBa B LENsX OorpaHnyeHmns nybanyHom Bnactm m
obecneyeHnss AMHAMUYHOIO KOHCTUTYUMOHHOro 6anaHca BnacteM M BepxXOBEHCTBA
npasa. [lOCTUXKeHUEe 3TUX LUeJieM COCTaBJISeT coAep)XaHue AeATeNIbHOCTU
KoHcTutyumoHHoro Cyana, TO eCTb B OCYLECTBJIEHUU KOHCTUTYLMOHHOro
NpaBoOCyAUs pacKpbiBaeTCs lopuanMyveckas npupoaa, npeaHasHadeHue M
Mecto KoHctutyumoHHoro Cyaa B cCUCTeMe rocyfAapCTBEHHOWM BJ1aCTu M
onpeapensercs Xapakrtep NpUHUMaEMbIX mep no NOBbILUEHUIO
AENCTBEHHOCTU U 3P (PEKTUBHOCTU KOHCTUTYLLMOHHOIO NpaBoOCyAMSA.

Mpn >TOM cCUCTEMa KOHCTUTYUMOHHOrO nMpaBoCyAMs MOXET MOJIHOUEHHO,
3 PpeKTnBHO 7 He3aBMCUMO dyHKUMOHNPOBATL npu CERIZETY
onpeneneHHbIx He06xoAMMbIX M AOCTATOUYHbIX npeanocbiok. K unx uyucny
MOXHO OTHEeCTMU:

S PYHKUMOHANBbHYO, WHCTUTYLMOHANIbHYIO, OPraHU3auMoHHY0, MaTepuasibHYyo U
couManbHy HE3AaBUCUMOCTb CyAebHOro KOHCTUTYLUMOHHOIO KOHTPONS;

S NocnenoBaTeSIbHOCTb B KOHCTUTYUMOHHOW peanu3aumm npuHuMna pasgeneHuns
BfacTemn;



S aAeKBaTHOCTb M COMOCTAaBMMOCTb OCHOBHbIX KOHCTUTYLMOHHbIX MPUHLUMOB M
COOTBETCTBYOLLNX KOHCTUTYLMOHHbIX MEeXaHM3MOB OCYLEeCTB/IEHMUS
rocyaapCcTBeHHOM BNacTu;

S NpaBU/bHbLIN N 060CHOBAHHLIN BbI6GOPp 06BbEKTOB KOHCTUTYLIMOHHOIO KOHTPONS;

S onpegeneHve OMNTUManNbHOro Kpyra cyb6bekToB, WMeEKLWMX MNpaBo Ha
obpaweHne B KOHCTUTYUMOHHbIN Cya;

S CUCTeMHbIn noaxon B obecnedyeHUn GOYHKUMOHANBHOMW MOJSIHOLEHHOCTHU
cynebHomn Bnacrtu;

S HanM4yme N OCyLeCcTBIeHMe YEeTKOW 3aKOHOTBOPYECKOM NONUTUKMU;

S YPOBEHb BOCMPUATUS AEMOKPATUYECKNX LLeHHOCTel B obLiecTse.

Xotenocb 6bl ewe pa3 nNoAYEPKHYTb MNpUHUMNMANBLHOE 3HayeHue TOoro
obcTosATeNnbCTBA, 4YTO [AeecCnocOobHOCTb CUCTEMbl  KOHCTUTYUMOHHOrO KOHTPOSS
HaxoaMTCA B NPSMOM 3aBUCUMMOCTU OT CaMUX KOHCTUTYUMOHHbIX pewieHunin. 06 aTom
Harns4Ho CBNAETENbCTBYIOT Takxe npuBeAeHHbIe Bblle pe3ynbTaThl
CpaBHUTENbHOro aHanmsa. [edopMaumm  KOHCTUTYUMOHHbIX  MPUHUMMAOB U
MEeTOA0/I0MMYECKNX OCHOB, BHYTPeHHMe npoTmsopeumns KOHCTUTYLUMN, Hanmuume B HEW
“y3kmx Mect” u npobenoB aaekBaTHO CKa3bliBalOTCA Ha QYHKUMOHUPOBAHUN
KOHCTUTYUMOHHOIo npasocyaus. [apaHTUpOBaHHOCTbL obecrneyeHnss BepxXOBEHCTBA
KoHCTUTYyuumn, B nepsByto odepenb, HeobxoanmMo 3aknaabiBaTtb B caMy KOHCTUTYyUMIO.
KoHCTUTyumss gosmkHa obnagate HeobxoaAMMOWM UM AOCTAaTOYHOM  CUCTEMOW
BHYTPUKOHCTUTYLMOHHOMN camo3awmnTbl. K coxaneHunto, KOHCTUTYUMMU MHOIMMX CTpaH
NMOCTKOMMYHUCTMYECKOro MNpoCTpaHCTBa He o6nagatoT AO0CTaTOYHbIM  MOA06HbIM
BHYTPEHHUM MOTEHLMNANOM.

C uenblo packpbITUS coAepXXaHus 3TOro noaxonza HeobxoAMMO OTBETUTb TaKXke
Ha BOMPOC: KaKOBbl KPUTEPUW OLEHKM YPOBHS peanum3aumum AAHHOro npuHumna?
Hawa nosuums 3akoyaeTcs B o6ecneueHun rapaHTMpoOBaHHOCTHM
BEepXOBEHCTBA npaBa, (PyHKLUMOHAJIbHOWN NMOJIHOLEHHOCTU U HEe3aBUCUMOCTH
OCYLEeCTBJ/IEHUA pa3aesibHOM BJ1aCTU, CUCTEMHOCTM coYeTaHuA (YHKUMA M
NMOJIHOMOYMH, a TaK)Ke HenpepbiIBHOCTU U CUCTEMHOWU c6aslaHCMPOBaAHHOCTH
rocyaapcTtBeHHOW B/1acCTu.

Hy>XHO BblAeNUTb TO O6CTOATENLCTBO, YTO KaXaass U3 BeTBeW BNactu uMeeT
NOSIHOMOYMS Ha TpexX YPOBHAX: (YHKUMOHaNbHbie MOSIHOMOYMSA, MOJIHOMOYMUS B
NJIOCKOCTU MPOTUBOBECOB, TMOJIHOMOYMS, MMEOWME CAEPXKMBAKOWMA XapaKTep.
MMeHHO LenoCTHOCTb U B3aMMOCOrNacoBaHHOCTb 3TUX NOJHOMOYNI obecneunBatoT, C
OAHOW CTOPOHbI, (PYHKUMOHANbHYI MOSHOLEHHOCTb, C APYroM S He3aBUCUMOCTb
Ka>X4oro 3BeHa, a C TpeTbelh CTOpPOHbl - cbHanaHCMPOBAHHOCTb B pPaA3BUTUMU
rocyaapCcTBeHHOM BAacCTW.

Ecnu npuMeHsaTb nNpuBeAEeHHble KpUTepuMM B OTHOWEHUW AeNCTBYOLWEN
KoHCcTuTyunmn Pecnybnmkn ApMeHuns, TO MOXXHO KOHCTaTUPOBaTb, YTO:

1. HepoctaToyHbl KOHCTUTYLMOHHbIE rapaHTuUM no obecnevyeHMto BEepXOBEHCTBA
npasa. Yenoeek, ero npaesa M CBO6OAbI KOHCTUTYUMOHHO HE MNPU3HAKTCA KakK
BbICLUME N HEeOTbeMNeMble LeHHOCTU. OTCYTCTBYET KOHCTUTYLUMOHHOE MOJSIOXKEHME O
TOM, 4YTO nNpaBa M cBOBOAbI YenoBeKa W rpaxpaHuWHa SBNAKTCA HenocpeaCTBEHHO
OENCTBYIOWMMN N ONpeaensitoT CMbICN, CcoAepXaHue W NpUMEHEHMEe 3aKOHOB,
AeaATeNnbHOCTb  3aKoHoZaTeNbHOM WU UCMNOAHUTENIbHOW  BfacTen,  MeCTHOro
camoynpaBneHus u obecneumBatoTca npasocyameM. [aHHbIM METOA0N0rMYecKni
noaxoA CUCTEMHO He peanin3yeTca TakxXe B APYrUX NosioXeHUsax KoHCTUTYLUN.



2. He obecneyeH HeobXxoAMMbIM W AOCTATOYHbIN (YHKUMOHANbHbIM 6HanaHc
WHCTUTYTOB rOCyAapCTBEHHOM Bnactu. He B MNOMHOM Mepe YTOYHEHO MecCTo
MHCTUTYTa [lpe3naeHTa B CUCTEMe rocyaapCTBeHHOM Bnactu. He obecneumBatoTcs
HeobxoanMble Npeanocbinku GYHKUNMOHANbHON HE3aBUCUMMOCTU 3aKOHOAATENIbHON U
cynebHon Bnacten. B cucreme “MHCTUTYT — NONHOMOYUS — yHKUMS” cyllecTByeT
onpeaeneHHbli gncbanaHc B OTHOLWEHMN NMOYTM BCEX KOHCTUTYUMOHHbBIX MHCTUTYTOB
rocyaapCTBEHHOM BnacTu. TO Xe caMoe OTHOCUTCHA K cucTteMe (PyHKUMOHaNbHbIX —
NMPOTMBOBECHbIX — CAEpPXWBawLWMX MONHOMOYMK. bBe3 npeyBenMyeHnss MOXHO
ckaszaTtb, 4TO0 B KoHCTUTYumm 3¢dpdhekTMBHO He peweHa npobnema CUCTEMHOM
cb6anaHCMpoOBaHHOCTMN roCcyaapCTBEHHOM BAACTM.

1. Oencreyowas KoHCTUTyumss ApMeHMM He npenycMoTpena BHeApeHue
LenoCTHOM M pgeecnocobHom  cucTemsl KOHCTUTYUMOHHOro  npaBoCyauvs.
KOHCTUTYUMOHHbIE pelleHns B 3TOM NJlaHe MNOJIOBMHYATbl, HEe oTpaxatoT
NMPOrpeccMBHbLIX TEHAEHUMI  KOHCTUTYUMOHanM3Ma B MUpe B  OTHOLUEHWUMU
NOSIHOMOYMN, 06BEKTOB, Cyb6BLEKTOB, TrMpouecCyanbHbIX Hayan ocCyLWecTBNeHus
CyAebHOro KOHCTUTYUMOHHOIO KOHTPOisi. He npu3HaeTcs Takxe npaBo 4yenoBeka U
rpakaaHMHa Ha KOHCTUTYLMOHHOE npasocyame.

4. TIONHOCTbKD OTCYTCTBYKT (QYHKUMOHANbHbIE B3aWMOOTHOLWIEHUSA MeXAay
KOHCTUTYUMOHHBbIM CyaoM 1 cyaaMm obLuen topucankumm.

5. MecTHOe caMoynpaB/ieHME HEe BKJ/IIOYEHO B CUCTEMY KOHCTUTYLUMOHHOIO

KOHTpOS.
Bce 3TM BoMNpocbl ybOKO WM3yyYeHbl W OCMbIC/IEHbI B X04€ MOArOTOBKM
KOHCTUTYLIMOHHbIX pedopM B ApMeHUu. NMoaroToBUTENbHAS paboTta

KOHCTUTYUMOHHbIX pedopM 6bina nposBegeHa COBMeCTHO C pabouen rpynnomn
BeHeunaHckon komumccum CoseTta EBponbl, n B Hadane wuona BeHeuwnaHckas
KOMUCCUA Ha MNJEeHAapHOM 3acejaHuMu paccMmoTpena wu oaobpuna Becb nakeTt
npeanoXeHni, OTHOCALWNXCS NpaKTUYeCckn Ko BceM pasgenaMm KoHctutyumu. U3 114
cTaTen nepBbiX BOCbMWU pa3genoB KOHCTUTYUMW B LENOM COXPaHSATCS TONbKO 29,
U3MeHSATCa U gononHawTca 70, 3aHOBO um3naraetcsas 21 M BHocATcs 15 HOBbIX
ctaten. MpakTnyeckn KoHcTuTyums obHoBnsieTcs Ha 80 npoueHToB. JlorMka 3Tux
M3MEHEHNIN C TOYKM 3peHns obcyxaaemMom Hamm nNpobnembl 3aKno4aeTCcss MMEHHO B
obecneyeHMn ULENOCTHOCTN, CUCTEMHOCTW, HE3aBUCMMOCTUM U [eecnocobHOCTU
KOHCTUTYUMOHHOIO MNpaBoOCyAMsl KakK HenocpeACTBEeHHO, TakK W nyTeM YyKpenseHus
BHYTPUKOHCTUTYLMOHHbIX MEXaHU3MOB CaMO3aLLUThI.

TpebyloT CBOEro paspelleHns MHOrme BOMpOCbl, CBSI3aHHble C YCTAHOBJIEHMEM
MOSIHOMOYMN, YTOUYHEHMEM O06BLEKTOB, paclmnpeHueM cybbeKToB, OnNTUMU3ALMEN
dopM UM coBepLlIEHCTBOBAHWMEM rpoueccyasbHblX OCHOB  KOHCTUTYLMOHHOIO
npasocyams. S yBepeH, 4YTO Ha 3TM BOMPOCbl 06paTAT BHWUMaHWE MHOrme
AoKnagymkn. MosToMy XO4y TOJIbKO aKUeHTMpoBaTb: NpoBeaeHHas paboTta M Haw
OMNbIT MOKa3blBalOT, 4YTO OCHOBHbLIMW MNpPUHUMNAMMU, KOTOpPble [AO/KHblI CTaTb
KpuTepuasnbHOM OCHOBOM (POPMUPOBAHUS AeeCnoCObHOM M He3aBUCMMOW CUCTEMbI
KOHCTUTYUMOHHOro npaBocyamsi, ocobeHHO B Nepexo4HOM obLiecTBe, ABNAIOTCS:

-CUCTEMHOCTb KOHCTUTYUMOHHOIO KOHTPONS;

-pauMoHanbHOCTb CUCTEMbI U HEMNPEPBLIBHOCTb €ro AencTBus,

-npeaynpexaarLlwmn xapaktep KOHTpons;

-camoorpaHmyeHmne dyHKUMOHNPOBAHUSA CUCTEMbI;



-Hann4yune MHCTMTYLlMOHaﬂbHOVI CUCTEMbI U CDYHKLI,VIOHaJ'IbHaFI MOJTIHOLUEHHOCTb
KOHCTUTYLUMOHHbIX CyA0B,

-OopraHumyeckoe couyeTaHue yHKUNOHANbHOrO, MHCTUTYLMOHANbHOIO,
OpraHn3auMoOHHOIo M NpoLUeccyasbHOro Havyan B OCYLLECTBEHUM KOHCTUTYLNOHHOIO
npaBocyaus;

-obecneyeHne MHoronsaHoBon o6paTHOM CBSA3W C OOLECTBEHHOW MPaKTUKOW U
HeJonyLlweHne  HOBOr0  HapyweHust  KOHCTUTYUMOHHOrO  paBHOBECUs  Npwu
BOCCT@HOB/IEHUN HapyLweHHOro 6anaHca.

CucTeMHOe pelleHne 3TUX BOMPOCOB MMeeT HenocpeACTBEeHHOe 3HayeHue Ans
dopMmpoBaHMsa LEeNoCTHOro, 3@PeKTUBHONrO N HE3aBMCUMOIro MexaHusMa cygebHoro
KOHCTUTYUMOHHOIO KOHTPONs. DTU TpW acnekTta OpraHM4yecKm CBsi3aHbl U B UX
TpUeaMHCTBE MOXHO CYAUTb O NOSIHOLEHHOCTU KOHCTUTYLMOHHOIO NpaBocyams.

Moxanyn, Bblgento ewe oaHo obcrtosaTtenbctBo. [lo HaweMmy rnybokomy
ybexaeHuto, 3PHEKTUBHOCTb KOHCTUTYLMOHHOIO MpaBoCyamMs He onpepensiercs
KO/IMYECTBOM MNOCTYNMBLUMX obpalweHnn unm paccmatpmsaeMblx aen. OCHOBHOW
KpUTEPUI  OUEHKU AeATEeSIbHOCTM  MHCTUTYTOB  KOHCTUTYLMOHHOIO  KOHTPONS
3aK/loyaeTcss B TOM, HACKONbKO WX AeATeSIbHOCTb peasibHO BO34eNCTBYyeT Ha
obLlecTBeHHble MNpouecCbl, Ha COXpPaHEHMe KOHCTUTYUMOHHOro 6anaHca B
obWwecTBeHHOroM  npakTuke, Ha  ycToMumBoe  pasButne Un  yraybneHue
AEeMOKpaTUYecKnx npoueccos B obulecTBe, Ha rapaHTMpOBaHME rMpaBa KaXAoro
yenoBeka Ha KOHCTUTYUMOHHOe npasocyane. Ha 3To poskHa 6biTb HanpasfeHa
Halwa nosceaHeBHas paboTa.

Doc. G. Harutunyan
Chairman of the Constitutional Court
of the Republic of Armenia

Methodological Bases of the Independence of Constitutional Justice

The comparative analysis of the constitutional changes in many countries during
last 20-30 years indicates the existence of the following steady tendencies, which



have an essential importance for the understanding of progressive role of
constitutional justice:

1. democratic constitutional values are becoming more and more dominant,
principles of the rule of law and democratic state obtain system nature, the
constitutional amendments are directed to the restrain of authority and meanwhile
to the extension of chances of the institutions of self-government,

2. the functional powers of the institutes of state power are becoming more
concrete and they are fulfilling in accordance with the functions of branches of
power,

3. the functioning of the institutes of the state authority is basing on the
principles of cooperation and interaction,

4. the mechanisms of reveal, assessment and recovery of violated constitutional
counterbalance are becoming more powerful, the guarantees of constitutional
stability are strengthening,

5. the human rights and freedoms obtain directly exercising nature,

6. the supremacy of law is obtaining real content,

7. international law is obtaining progressive role in national legal systems.

The further improvement of the system of constitutional justice must be based
in these tendencies.

In order to insure real independence of constitutional justice it is necessary not
only to prepare a system of criteria of constitutional review, but it is also necessary
to prepare enough indicators of assessment of constitutionality of a concrete legal
situation.

Today, the supremacy of Constitution is the highest principle of existence and
functioning of democratic society and rule of law state and meanwhile the main
content of constitutional review. The constitutional review is a measure and
opportunity of maintaining stability of the society.

The Constitutional Court is the unique state body, whose direct obligation is to
subordinate the policy to the law, as well to subordinate political actions and
decisions to the constitutional-legal requirements and forms.

Mainly in transitional society the Constitutional Court has a mission not to allow
usurpation of state power, to maintain a situation, where the power restricted by
law is only possible. The Constitutional Court is the main body of state power,
which insures the restriction of state power in benefit of principles of law.
Understanding and reasonable realization of this role is one of the main directions
of development of constitutional justice in the new millennium.

The system of constitutional justice can function effectively and independently in
existence of several necessary and sufficient prerequisites. Such prerequisites are:

- the functional, institutional, organizational and social independence of the
judicial constitutional review,

- consistency in the constitutional implementation of the principle of separation
of powers,

- adequacy and comparability of the basic constitutional principles with the
relevant constitutional mechanisms of exercising state authority,

- the correct and substantiated option of the objects of constitutional review,

- definition of the optimum range of subjects having the right to appeal to the
Constitutional Court,



- systematic approach to ensuring the functional capacity of the judicial
authority,

- availability and implementation of well-defined lawmaking policy,

« the level of perception of the democratic values in the society.

The main principles, which must become criteria basis for formation of effective
and independent system of constitutional justice, especially in transitional society,
are:

reasonability of the system and non-interruption of its action,
preventive nature of review,
self-restrain of the functioning of the system,

- the existence of institutional system and functional completeness of
constitutional courts,

- organic combination of functional, institutional, organizational and procedural
basis in the exercising of constitutional justice,

-insurance of reverse links with social practice and non permission of new
violation of constitutional balance in the process of recovery of the violated balance.

MNaHc-ITeopr N'eHpux

NapanTum KoHcTtutyumoHHoro NMpasocyama m
OencrBne KOHCTUTYUMOHHbIX CynoB
Ha O6wecTBeHHYI0 MpaKTUKy

MonHoueHHas cyaebHass He3aBUMCMMOCTb, KakK MoJHoueHHas cyaebHas
OrpaHMYEHHOCTb, ABSETCA PUKUMEN BO BCEX CTpaHax. Miaeanom sBnseTcs To, Koraa
CyAbW, B CBSI3M C KOHKpPETHbIM AenoM (GOpMUPYKOT CBOE MHEHME He3aBUCUMO,
cB060AHO OT Nt0H6Oro BHELWHEro BMeLWwaTenbCcTBa.



CyLLecTBYIOT CTaHAapThbl, MPUHATbIE HA MeXAYyHapoAHOM ypoBHe, 3TO, Bceobuwas
HNeknapaumsa o HezasucnmocTtu MNpasocyamsa /MoHpeanb, 1983r./, kKoTopas nbiTaeTcs
obecneunTb 3TOT Maean. DTN CTaHAaApPTbI:

« CYZAblO HE MOTyT Ha3Ha4MTb Ha APYryto AO/HKHOCTb, 6e3 ero cornacus,

e CPOK [O/IHKHOCTBOBaHMA  CyAbW, COOTBETCTBYKLWAsa ornsarta, YCNoBuUA
AO/IHKHOCTBOBAHMSA LO/KHbI PErynmpoBaTbCs 3aKOHOM,

o 3anpewieHne nwboro AencTBusi, HanpaB/IEHHOro MPOTUB CyAOB, B CBS3U C
cynebHon nesaTenbHOCTbIO Cyaen,

e MpaBO OTKasa OT Aauyu CBUAETENbCTB OTHOCUTENIbHO NpodeCccMoHanbHbIX TalH,

e [JIACHOCTb AeATEeNbHOCTH,

e pasrpaHuyeHune Bnacremn: aAMUHUCTpaTUBHAasA BN1acTb He MOXeT
KOHTPO/IMPOBaTb OCYLECTBIEHMNE MpaBocyams,

e MPaBO KOJITIEKTUBHOMN 3alUUTbl Cyaen,

e [EeNCTBMe NpaBui NoBeaeHUs Cyaen.

Kak npaswuno, ykpenneHue cygebHonm He3aBUCUMMOCTM  obycnosnmBaet
CTAHOBJIEHME [eMOKpaTU4ecKoro v npaBOBOro rocyaapcresa. Tem He MeHee, ANA
6e3rpaHU4YHOro pacwmpeHms cynebHor He3aBMCUMMOCTM CYLWECTBYOT NonTUYECKue
W npakTuyecknme rpaHuubl. HeBO3MOXHO, cyAebHbIM 3an, yaepxaTb BAanau oOT
NOSINTUYECKNX U couManbHbIX KOHPAMKTOB. CyaebHas BnacTb 4Yactmua obuiecTtsa, u
C /IerkoCTbio nonagaeT noa BANSHME MOMYyANCTUYECKNX MHEHUNA.

OnHa 3 hopM 3aBUCUMOCTU CyAEN SBMASIETCA 3aBUCUMOCTb OT HaAHAUMOHaNbHbIX
NOSIMTUKO-NPaBOBbIX  eanHuy. He  Tonbko  EBponenckne  cyabW  AOJSKHbI
npeaBoauUTeNbCTBOBATbCA €BPOMNENCKMM MNpaBOM, HO W BHYTPUroCyAapCTBEHHOE
npasocyame MoAUYMHEHHO LUeHTpanbHbIM €BPOMenCKUM cyaaMm, peLlleHUst KOTOpPbIX
OrpaHMYMBaOT aBTOHOMUIO BHYTPUIrOCYAAPCTBEHHbIX CYAEN U NPUHATUSA peLUEHUN.

ToNbKO nMpaBoOBble W KOHCTUTYUMOHHblE rapaHTuM He MoryT obecneynTb
peanbHY HE3aBUCMMOCTb. N5 NpeTBOPEHMUS B XU3Hb 3TUX rapaHTun, HeobxoamMmo
KaK rOTOBHOCTb MOJIMTUYECKUX KPYroB NOAYMHATBCA BykBe KOHCTUTYUMU, KakK OHO
TONIKyeTCs CcyAaMu, TaKk W caMoorpaHuvyeHue cyaebHon Bnactu, BO wusbexaHue
y3yprnaumm nosiMTUYecCKUX ponen cyabsMu. dakTmyeckass He3aBUCUMOCTb Cyaewn
HernocpeacTBEHHO CBA3aHO C MOJIMTUYECKUM JOBEPUEM.

Cyabl, U B 4YaCTHOCTWU, KOHCTUTYUMOHHbIE CyAbl AO/DKHbl BKYLIATb AOBepue u
MNOIUTUYECKUX NNAEPOB N HACeneHus, Ang Toro 4ytobbl obecneunTb 3PPEeKTUBHOCTb
AesaATeNnbHOCTU CYAO0B.

CyuwectByeT B3auMMHas CBS3b MexAay CcTeneHbto cyaebHorM He3aBUMCUMOCTU U
aKTMBHOCTK cyaen. CynebHass akKTMBHOCTb HeBO3MOXHa 6e3 He3aBMCUMOCTU cydewn.
He3aBMCMMOCTb MOXET YBeNMYUTb WANW YMEHbLUWTb aKTUBHOCTb. CyuecTtBytoT 3
mMoAenu unwv Tpagmummn cyaebHom akTMBHOCTMU:

1. TpaauUMa KOHTUHEHTANIbHOrO Npasa,

2. TpaaMumsa aHrno-cakCoOHCKOro npasa,

3. Tpaanumsa nocTcoBeTCKnx obwecTs.

B cTpaHax aHrfi0-cakCoHCKOro npaBa, cyAbW, 0cob60 BaxHble couuanbHble
durypsbl. B CLLUA Bce 3HalOT cyaen BepxoBHOro cyaa, a Mexay TeM, HUKTO HE MOXET
nepeyncnuTb 4YneHoB npasBuTenbCcTBa. Hanepekop 3ToM Mogenun, cynebHas
AKTUBHOCTb, HE MPUCYLLEe KOHTUHEHTa/IbHbIM CTPaHaM.

KOHCTUTYUMOHHbIE CyAbl UMEKT OCOBEeHHbIM CTaTyC B nepexoaHbixX obuiecTBax.
OHM 4BNAKOTCA aHKNaBOM 3aKOHHOCTM W  KOHCTUTYLUMOHHOCTU, KOTOpash MOXeT



CNY>XWUTb MoAenbio Ansa Bcen cyaebHon snactn. CneposatesibHO, KOHCTUTYLMOHHbIN
cya, Kak npasuno, Ao/KeH 6biTb aKTUMBHbIM, MO KpanHen Mepe B I-oM 3Tane
nepexoaa.

KOHCTUTYUMOHHbIE CyAbl, B MepexoAHblX CTpaHax, AO/MKHbl ObiTb OTKPbITbl Kak
ANs MeXAyHapoAHOW O06WeCcTBEHHOCTU, TaK U AN19 KOHTPOAS W COAEUCTBUSA CO
CTOPOHblI  HaceneHus. HenocpeacTBeHHble Xanobbl  HaceneHums  3awmuaroT
KOHCTUTYUMOHHBIN CyA OT NOJIUTUKMU.

BbiBOAbI
-Cyabn He Moryt ObiTb MOJIHOLEHHO He3aBUCUMMblI OT Joboro BHeELWHero
BMellaTeNnbCTBa. CynebHas HEe3aBUCUMOCTb noapasymeBaeT CNOCcobHOCTb

HEe3aBMCUMO CYyAUTb U NMPUHMMATb peLleHune.

-X0TS HE3ABMCMMOCTb SAIBNSETCS NPeAnocCbl/IKOA aKTUBHOCTU CyZen, OAHAKO, OHO
He 06yCNoB/IMBAET CTENEHb 3TON aKTUBHOCTMW.

- B nepBoi cTaaMu nepexoaHOro rnepmoaa akTUBHOCTb KOHCTUTYLMOHHOMO CyAa
JIOTMYHO N 3aKOHOMEPHO, MOCKOJIbKY B TEYEHME 3TOro BPEMEHWU KOHCTUTYLUMOHHbIE
CyZAbl UCMONHAKT 06pa3oBaTefibHY DYHKLMIO.

Hans-Georg Heinrich
Vienna

Guarantees of independence of constitutional justice and interference
of the Constitutional Courts of public practice

Summary
The text makes the following points, which are linked by the following
argument:
e Judges cannot (and should not) be fully independent of every outside
influence. Judicial independence refers to the ability to reason and to decide
independently



« While independence is a prerequesite to activism, it does not determine the
degree of judicial activism. There is no general rule as to how active CCs should be

e In the first stages of transition, CC activism makes sense, since CCs have a
preceptorial (educating) function and, against the backdrop of generally low levels
of qualification, only CCs can engage in state-of-the-art protection of human rights

The international community (relevant 10s and NGOs) has to harmonize efforts
to support the CCs as the “beacons of democracy”. Criticism of legal abuse and
violations of human rights should be commensurate and constructive.

1. This contribution will focus less on the technical and legal aspects of judicial
independence and judicial activism, but tries to highlight the political and social
conditions that make a correct implementation of relevant statutory law possible. It
is a truism that the most perfect legal regulations alone can provide no sufficient
guarantees against systematic abuse of legal principles, but it remains unclear,
what exactly the international community can do to support practices heeding rule
of law principles. The recommendations | would like to propose address also
international community (and maybe in the first line, since its leeway to act is much
larger than that of the recipients of technical assistance). The observations in this
paper draw extensively on relevant experience gained from work in the OSCE
Missions to Georgia and to the FRY. | will discuss the issues of judicial
independence and judicial activism as well as their mutual relationship, the specific
problems encountered in societies in transition, and derive a set of proposals that
are designed to upgrade the role and the impact of Constitutional Courts in these
societies.

2. States in transition belong to two groups: realistic candidates for EU
membership and others. The first group is in no way “better”, the peoples in the
other group are as talented, good willing, diligent, and motivated as any other
people, but they live under social, economic and political arrangements that do not
conform to the standards defined in the relevant documents. This distinction has
important consequences for legal practices and the attempts to bring them closer to
the European model. To begin with, the shared conviction of the elites in 1989 that
closing up to Europe was the only available option facilitated the peaceful regime
change enormously (and, significantly enough, in those cases, where this issue was
controversial, the regime change was far from smooth and often came with open
violence, as the Rumanian or the Yugoslav cases demonstrate). There is an
underlying tit-for-tat philosophy that explains the difference: The more the EU can
offer (and full membership is certainly the best offer one can get), the more
genuine commitment will be generated by the political elites bargaining with the
Union or other 10s. If the offer is considered too insignificant, “obnoxious” strings
attached are simply disregarded, as the fate of the good governance clauses in the
Lomé Agreements demonstrate. One does not have to resort to overseas examples,
cases abound in the CoE area as well. An instructive example in this respect is the
Georgian criminal procedure code, which was okeyed as a draft by CoE experts, but
readapted to the needs of the Georgian Ministry of the Interior during the
parliamentary procedure. Needless to say, the Georgian Constitutional Court did not
bother to rock the boat. Compare to this the notable activism of the Hungarian
Constitutional Court under the chairmanship of L. Solyom (some observers call it
the most active court in the world) and the general state of legal institutions and



procedures in Hungary and you will arrive at the conclusion that the differences
among transitional societies are staggering. These examples demonstrate that the
behavior of the international community and specifically, the EU makes a
difference. Of course, this is no one-way street and extending or not extending
membership offers or other gratification is a political, not a technical decision. But it
iIs a complex interactive process, in which the country rapporteurs, who assess the
degree to which a given government has implemented its commitments, play a
major role.

3. Complete judicial independence is, just as complete judicial restraint (judges
are only subjected to the law), a fiction in all countries. The ideal is that judges are
to form their opinion on specific cases independently, free from any attempts from
whatever side to influence the process of reasoning.

There is an abundance of internationally agreed and accepted standards such as
the Universal Declaration on the Independence of Justice (Montreal 1983) that seek
to guarantee this ideal.

o Judges may not be moved to other service postings or recalled without their
consent

e« Length of service, adequate remuneration, conditions of service must be
regulated by law

e Right to tenured position, no preliminary or probation judges

« No action against judges concerning their judicial activity (immunity)

« Right to refuse testimony about matters concerning professional secrets

o Specific cases (classes of cases) are assigned according to fixed criteria
established by the court (not by outside authorities)

« Professional promotion on the basis of qualification criteria

o Fixed jurisdiction, no ad hoc tribunals

e Publicity

e Separation of powers: the administrative power may not control justice,
suspend or discontinue judicial action, “administrative restraint” the administrative
power is to refrain from any action that is apt to influence judicial action, rulings
may not be overturned neither by law nor by administrative decree or order

« Right to collective protection for judges

« Ethical code for judges

« Freedom of religion, speech, assembly, belief for judges

e Qualification and (continuous) educational standards

e No discrimination in recruitment

« Representative in relation to society

e Incompatibility clauses

As a rule, any reduction of dependence improves the chances for democracy
and the rule of law. There is still a lot to be done even in the most advanced
systems. However, there are legal and practical limits to an infinite increase of
judicial independence. Thus, it seems obvious that one cannot keep the courtroom
free of politics or social conflicts. The judicial branch is a part of society and reflects
its basic structures and cultures. Courts are elitist institutions that are governed by
the current values of the intellectual and cultural elites, but come easily under the
pressure of populist opinions. A “clash of civilizations” is inevitable, as the



oscillations in the US Supreme Court jurisprudence in abortion and death penalty
iIssues demonstrates.

Another peculiar dependence which is largely overlooked is the dependence on
the law; a contradiction in itself, as it would seem. The point of this argument is
that judges may enjoy a larger or more narrow leeway in their decision making.
This is basically a political decision and reflects the amount of trust that the courts
enjoy with the political elites. Only high-trust systems accord a high degree of
judicial autonomy. The case in point is the US (and generally common law systems)
— for example, the US Supreme Court can refuse to decide a case because of its
political implications. Judges have to enjoy a certain amount of independence from
the law, the density of legal regulation may stifle judicial activity.

A new type of dependence is generated by the beginning demise of the nation
state and the formation of supranational political-legal units. On a more general
level, there is an increasing impact of international standards such as gender
equality minority protection or political correctness — a kind of globalization of
justice. Speaking practically,not only do European judges have to heed European
law, but national justice is also subordinated to central European courts, whose
rulings limit the decision-making autonomy of the national judges and justices. This
process is only in its incipient stages and has far-reaching consequences.

Critics of the formal conception of the law and the rule of law are right in their
insistence that legal and constitutional guarantees cannot safeguard correct
compliance and implementation. Even the constitutions of totalitarian dictatorships
had the most perfect constitutional safeguards for judicial independence and the
rule of law. To bring a constitution to life, however, requires both the willingness of
the political elites to abide by the wording of the constitution as interpreted by the
courts as well as judicial self-restraint to avoid a usurpation of political roles by the
judges. In other words, the rule of law is dependent on the compliance with civic
rules of conduct and mutual respect. Civic rules of political conduct emerge as the
result of long-term experiences and cannot be created by administrative fiat. The
amount of trust invested in judges by politicians must increase with the political
importance of the courts involved. The factual independence of the judges is
directly dependent on political trust. The evolution of the Austrian Constitutional
Court since 1945 illustrates this point very clearly.

Courts, and Constitutional Courts in particular must be trusted both by the
political leaders and by the population in order to be effective. This creates specific
dependencies. A Constitutional Court will loose the trust if it tries to change the
existing order by a “legal revolution”, or if it behaves like a select legal caste that
pays no heed to the practicalities of the political process or “real life” on the
ground. In other words, if it wants to be successful, it has to take the expected
impact of its decisions into account.

Corporate identity can spill over into caste identity, when the activity of judges
not under public control. Corporate identity is a powerful safeguard against political
interference, but it safeguards the rule of law only if the mechanisms of recruitment
and promotion do not harden into carapace, if the system remains open and
flexible. The judicial corps in a democratic society should be as egalitarian as
possible; the only hierarchical elements should be based on knowledge, experience
and qualification. Bottom-up criticism should be possible.



Judicial independence, viewed in a democratic context, refers not to the absence
of every outside influence. The concept can only be meaningful, if it is understood
as a moral commitment to decide according to the judges best knowledge and to
his/her conviction. This translates directly into recruitment standards: Judges, and
CC justices should be mature personalities, who are capable if independent
reasoning and judgement.

4. For societies in transition, the judicial system poses a specific problem.
Transitional societies expose, like in a magnifying glass, all the problems that also
occur in Western societies, of course with a large amount of regional variation. In
addition, they have specific problems arising from the heritage of real Socialism. |
would like to thrash out three or four problem areas, which have the potential to
threaten their otherwise prospective developmental trajectory towards the rule of
law and a civil society

1) corruption: Imagine a judge with a monthly salary of US$70 that has to deal
with litigation sums exceeding millions of US dollars. Corruption has become a
socially accepted means of getting by and the moral inhibitions are likely to crumble
in such a context. The EU has started to pay Georgian judges a monthly salary
without visible effect to this point.

2) Justice is a low-paid female reserve and has a very bad image. Trust figures
are down and the role of formal procedures is minimal. To work for often illegal
business as a lawyer or solicitor is becoming a preferred career path.

3) The negative impact of the yellow press in societies in transition poses a
specific problem: There is a large factual impunitive leeway for tabloids and
electronic media in societies that had never known freedom of the press. Media law
is insufficient and ineffective, to say the least.

4) The economic impasse which many societies in transition face implies
formidable barriers, eg. If all severance pays to which laid off workers are entitled
were paid out, all firms would go bankrupt. The most dramatic threat to judicial
independence in societies in transition, in my eyes, comes from the financial and
infrastructural deficiencies, not from political pressure or illicit interventions (the
heritage of “telephone law*). The problem of justice in societies in transition is
multifaceted and complex and it may well wind down to a vicious circle. The
political place value of the judicial system is generally low (with the possible
exception of constitutional courts) and corresponds to the role of law as a genuine
mechanism of conflict resolution in general. The prestige of the judicial profession
as well as trust in impartial justice is equally low, a fact which is reflected in the
feminization of the profession, the lack of infrastructure, low salaries and bad
working conditions. The administrative branch uses its overweight to drain the
judicial branch of necessary resources. It is much closer to politics and economics
and not really interested in an effective judicial review or limitations of its flexible
decision making.

Large areas such as police, the military and intelligence services are factually
exempt from the control of judges. An important contribution to judicial
independence can be made by the political leadership. If the political leaders
demonstrate that they are willing to accept court rulings that run counter to their
interests, the image of justice will be greatly enhanced. Surveys in Hungary show
that the trust in ordinary justice is quite low, but as a result of resolute action by



the Constitutional Court trust in this institution soared (in April 1995, the Court
actually struck down parts of the “Bokros package®, legislation introduced to
balance the state budget by slashing social expenditure. The Minister of Finance
Bokros resigned. Other landmark rulings included the abolition of the death penalty
at the behest of 4 university professors, which is a good illustration of both the
accessibility of the court as well as of its responsiveness. In both cases the political
leaders abided by the rulings).

5. This said, it becomes clear that there is an intimate relationship between
judicial independence and the degree of judicial activism. Judicial activism is
impossible without the independence of judges, but the reverse is not true:
Activism may increase or decrease their dependence.

In a comparative perspective, there are 3 models or traditions of judicial
activism/passivism, namely the

- Common law tradition

- continental-monarchic tradition

- "telephone law”-tradition in the post-Communist societies

All models are a result of a specific dynamic trajectory of social and political
development. In Western societies this process generated shared moral beliefs in
the freedom and superiority of individual (not the family) which in turn necessitates
specific constitutional arrangements (separation of powers, checks&balances).
Transitional societies show different patterns of individualism, but here, the
development has not led to a vibrant civic society that relies on the principle of free
association. The step from status to contract has not (yet) been taken, or contracts
are not honored because of a weak state authority.

The degree of judicial activism (independence) and its acceptance depends also
on concrete political arrangements, including the personal composition of the Court
(for example Court packing).

In the common law countries, judges enjoy a high amount of reverence, they
are key social figures of the constitutional arrangement (although there is no
Constitutional Court in Great Britain, but the legal and political system relies on
shared common sense values and traditions, which are made explicit by the judges
in their rulings). In the US, everybody knows the names of the Supreme Court
justices, but nobody can name all members of the US government. The point was
that despite much criticism, active Constitutional Courts were just as accepted as
more restrained courts. Their resolve to take the lead in on or the other issue (such
as civil rights legislation in the US, which was enforced against the strong
resistance of state and local courts and administrators) was resented, but accepted
as a prerogative of justice.

In contrast, judicial activism has been largely absent on the continent. Judges
had enjoyed no independence from the absolute monarchs, which bred distrust in
the entire profession. The prevailing image of constitutional courts in Europe is that
of a “guardian of the constitution”. To some extent, tendencies toward judicial
activism were reinforced as a response to the experience of dictatorship in the
interwar years and more recently, by the transition of the classical law-governed
state (rechtsstaat) into a state governed by human rights (menschenrechtsstaat).
The increasing volume and the strong impact of international human rights
documents which as a rule, have to be transformed into national law and executed



as such, have made the role of constitutional courts as the protagonists of human
rights more pronounced.

The modern state is built on a vibrant civil society, a society in which individuals
are not fixed to certain roles, but can choose between social roles. The emergent
medieval state provided an external reference point for individuals by spelling out
equal subjection, the modern state guarantees equality in the execution of rights.
The importance of CCs has therefore grown rapidly and inexorably, and typically,
modern legal systems have introduced the institution of the individual constitutional
complaint. A modern Constitutional Court operating in pre-individual and
individualizing societies lacking a strong civil society cannot respond adequately to
the need to defend human rights ( e.g. women’ rights...)

In Communist countries, judges were nominal independent, their rulings had a
nominal impact, the courts became, together with other governmental institutions,
“privatized” by interest groups that captured them or by the office incumbents
themselves. Most post-Soviet countries are still fighting to come to grips with this
heritage. By and large, the judicial branch is affected by corruption, low
qualification levels, and political interference (e.g. through illustration campaigns).
The Constitutional Courts hold a specific position. For one thing, they are, in most
cases, a new institution that symbolizes the re-integration into the Western value
community. But they are also institutions that straddle the divide between law and
politics. From the perspective of the political leaders, the Constitutional Court
should play the role of an arbiter, it should consist of wise men and women who do
not question the rules of the game, but should resolve conflicts instead. The
experience of three different Courts, which have operated in vastly different
contexts and taken various approaches in relation to judicial activism is instructive.

The Hungarian Constitutional Court has been criticized for its exceptional
activism that significantly broadened the spectrum of human rights granted by the
constitution. The criticism was largely based on the fact that its Chairman, Justice
Laszlo Solyom had been a member of the Communist Party, but also on the fact
that it mixed up entitlements and fundamental rights. Solyom went as far as talking
about an "invisible constitution” or a "common constitutional law of Europe" and
was committed to a jurisprudence of principle that give little attention to new
center of power in Hungary, namely the parliament. Justified criticism aside, one
must bear in mind that the Court’s expansive jurisprudence was also a response to
the virtual lack of institutions that protected the constitution under Communism.
With the benefit of hindsight, we can say today that the type of activism that the
Hungarian court engaged in helped to pave the way for the acceptance of the
judicial branch as a state power and a salient factor in politics. This happened
regardless of the fact that a few, many or even all its rulings might have been
wrong or flawed. Under its new Chairman Mr. Nemeth, the Court has taken a much
more defensive line and has approached the “guardian” model.

Yugoslavia’s Constitutional Court was operative until shortly after it ruled that
the extradition of Milosevic was unconstitutional. It had for all intents and purposes
been an instrument of the ruling political clans (for example, only a few days after
it had declared Kostunica’s election victory on 24 September 2000 null and void, it
reversed its ruling on 4 October, obviously following a “working instruction” (radni
nalog) which were widespread in the entire judiciary under Milosevic. While the old



guard was not exchanged (which is the prevailing pattern on the Federal level) the
Serbian Constitutional Court was, according to the liberal press was deliberately left
unstaffed in order to keep it from putting brakes on reform legislation. The latter
partly had taken the form of government decrees in order to avoid obstruction and
filibustering in Parliament. As a recent example, the decision to introduce
compulsory religious instruction in Serbian schools (veronauka) was not passed in
the appropriate statutory form. It is interesting to note in this context that rule by
decree started in 1992, shortly after the introduction of sanctions against
Yugoslavia. The Yugoslav and Serbian courts have a potential to evolve into a kind
of mediator between partisan groups. It must be understood that the entire body
politic is still divided by deep political cleavages between “patriots”, “democrats”,
“allies” and “enemies”, so that it is important that the Courts assume the mediation
and reconciliation function.

The Georgian Constitutional Court, although it consists of highly respected
lawyers, has had little political impact. The number of complaints lodged has been
decreasing over the years as has the number of complaints satisfied. This reflects
the perception of the Court as powerless as well as the general decay of the
Georgian state. While the majority of cases deal with property rights violations,
taxation, apartments, confiscations, the Court has remained silent in the face of
outrageous human rights violations especially during pre-trial detention, concerning
religious minorities or women’ rights. This is despite the fact that it enjoys full
constitutional guarantees of independence. It is interesting to note that the Court
seems to be no partner for Georgia’s thriving civil society. It seems, however, that
the perceived leeway for a more active posture may be broadened.

Conclusions & Recommendations:

e In societies in transition, the Constitutional Courts have a specific position .
Given the poor level of training and the political recruitment criteria in the judiciary
in general, they are (or should be) an enclave of legality and constitutionality as
well as professional jurisprudence which can serve as a model for the whole branch
(beacon function).

o Therefore, Constitutional Courts should, as a rule be active and outgoing, at
least during the first stages of transition. Not in the sense that they have to mingle
in politics. But they must be adamant to defend human rights as laid down in the
relevant international documents. Almost all these countries have signed the ECHR,
and there is a legal and constitutional basis. They have to be determined in
defending rights of the individual (not of “the people”) in the This cannot be left to
defense lawyers who are poorly trained and paid or to human rights groups who
enjoy little legitimacy, are interest groups in their own rights (often family
businesses) or Ombudsmen, whose impact is very limited and whose independence
is questionable. Constitutional Court justices should develop an identity as part of
the civil society: they should defend the constitutional order in a critical way. They
must raise their voice in public, warn of dangerous trends, commend positive
developments. They must become (or remain) respected and trusted public figures.

o Constitutional Court justices enjoy the highest independence, at least on
paper. They must seek national and international publicity as a group with
corporate identity, not as individuals. The international community should tune its
expectations and claims to the concrete context: it is ultra vires for the



Constitutional Court in Azerbaidjan (or in Georgia, for this matter) to act like the US
Supreme Court.

« No political recruitment criteria. The average age of Constitutional Court
justices makes it highly probable that they have made their carriers under Socialist
regime, where it was imperative to be a Party member. The only criterium (apart
from professional qualification) should be the commitment to constitutional value
system and human rights.

e On the other hand, the major blind spots in law enforcement (military, police,
secret services) must be gradually subjected to court control. This problem also
exists in the West, but not to that extent. It might make sense to recruit to the
Courts independent and prestigious lawyers that have served in these bodies.

o Constitutional Courts in transitional countries have to be opened towards the
control and support of the international community as well as towards the
population at large: direct access for popular complaints supports and protects the
CC from political interference. A wide jurisdiction for CCs is essential, it can be
monitored much easier than the entire judiciary, it represents the elite of the legal
profession, it is in the public eye and its rulings can be expected to exert control
and moderation on politics. The approach must be top-down as long as general
educational and qualification levels have not become adequate.

e Last not least, the international community must adopt a much more
comprehensive approach. Recommendations by International Organizations are
often unrealistic, criticism by international NGOs unconstructive. Efforts of 10s and
NGOs should be harmonized, criticism of human rights abuse and other violations of
constitutional principles should be commensurate and constructive. Political
pressure on recalcitrant member states is negligible, especially if such states are
backed by other powerful members (as in the case of Georgia). Criticism should be
constructive and concrete, which is relatively easy and less threatening to political
elites regarding concrete human rights violations. In any case, the Constitutional
Courts provide an ideal interface between the international value community and
post-Communist realities.

B.A.DwWoOHOB

NMpeapcepnartenb KoHcrutyumoHHoro Cyaa
Pecny6nuku YysbekucraH



He3aBMCMMOCTb U EACTBEHHOCTb pEeLueHUun
KoHcTutyumoHHoro Cyana Pecnyb6nunkun YsbekucraH

Bnepsble nMonbITKa Y4YpexAeHWs WHCTUTYTa KOHCTUTYUMOHHOro Haasopa B
Y3bekucrtaHe 6bina npeanpuHaTta 24 mapta 1990 ropa, koraa BepxosBHbiM CoBeTOM
Y3b6ekckon CCP 6buin BHeceHbl um3MeHeHus B KoHcTuTyuuio Ysbekckonm CCP. B
COOTBETCTBUM C HUMWU yuypexpaancad KoMuTeT KOHCTUTYUMOHHOro Haa3opa, KOTOopbin
ns3bupanca BepxoBHbiM CoBeTOM NO npeactaBneHuto lpeacenatens BepxoBHOro
CoBeTa Y3b6bekuctaHa B coctaBe [lpeacepnatens, 3amectutens [peacepatensa un 9
yneHoB KomuTeTa, BK/oYas npeacraBuTenis OT aBTOHOMHOW Kapakannakuu.

31 mapTta Toro xe roga lNocraHosneHuem BepxoBHoro CoseTa 6bina obpasoBaHa
KOMUCCUS M3 4YMCMa HapoAHbIX AenyTaToB Ans pa3paboTkum npoekTa 3akoHa O
KOHCTUTYUMOHHOM Haa3ope B Y3bekckon CCP. 3akoH “O KOHCTUTYLUMOHHOM Haasope
B Y3bekckon CCP” 6bin npuHat 20 uoHa 1990 ropga. M onpenensnnucbe uUenw,
OCHOBHbIE€ MNPUHUMIMbI U NOPAAOK AEATENbHOCTU, COCTaB U NOpsAAoK n3bpaHus, ctaTyc
n3bpaHHbIX B HEro MU W WHble BOMPOCbl oOpraHusaunm pabotel KomuteTa
KOHCTUTYUMOHHOIrO Haa3opa. B cooTBeTcTBMM C MOCTaHOBAEHMEM BepXoBHOro
CoseTa OH 6b111 BBeaeH B gencrteue ¢ 1 nionda 1990 roaa.

JencrBoBaBwass B To BpeMs KOHCTUTyuUMss 4YeTKO o4yepuymBana paMKu
komneTeHumn  KoMmTeTa  KOHCTUTYUMOHHOro  Haasopa. Ero  o06s3aHHOCTb
ncyepnbiBanacb HAy4YHOM 3KCNEPTU30M COOTBETCTBUS aKTOB BbICWMX OpPraHoB
rocyfapCTBeHHOW BacTU W ynpasBfieHUsl, ApYrMx opraHoB, ob6pasyembiX Wan
n3bmnpaembix BepxoBHbiM CoBeToM Y3bekucrtaHa, OCHOBHOMY 3aKOHY rocyaapcTtsa.
MpeaoycMmaTpuBanocb, 4YTO 3TO 6yAeT OCyLWecTBAATbCA MO MNOPYYEHMIO WAXM Mo
npegnoxenunio BepxoBHoro CoBeTta, [lpe3naeHTa M OTAENbHbIX OCYyAapCTBEHHbIX
OpPraHoB M AOJIHKHOCTHbLIX /UL, @ TakXe Mo npeasioXkeHU0 He MeHee OAHOW NATOMn
HapoAHbIX  genyTtatoB  Y3b6ekucTaHa. bbino 3aKpenJJieHo, yTo Komurer
KOHCTUTYUMOHHOIoO Haa30pa He paccMaTpuMBaeT akKTbl O MPUMEHEHUU 3aKOHOB,
3aKOHHOCTb MPUrOBOPOB U PpEeLleHU CyaoB, AEUCTBUA OTAEeNbHbIX AO/HKHOCTHbLIX
nuuy,.

KoHcTuTyumsa Pecnybnunkm YsbekuctaH npuHata 8 pekabpa 1992 rogma. B
cooTBeTCTBMM C Hen KoHCTUTyuuoHHbin Cypa  Bowen B cydebHy cuctemy
Pecnybnnkn YsbekucrtaH. MNepBbin 3akoH “O KoHcTuTyumoHHoMm Cyae Pecnybnumku
Y36ekncrtan” 6bin NnpuHAT 6 Mas 1993 roga. 7 mas Toro xe roga BepxosHbin CoBeT
Y3beknctaHa npuHan T[lloctaHoBneHne “O BpeMEHHOM BO3/10XXEHUN QYHKUNN
KoHcTuTyunoHHoro Cyaa Ha coctaB KoMuTeTa KOHCTUTYUMOHHOrO Haasopa
Pecnybnnkn YsbekucraH”.

[Oencreyowmnin 3akoH “"O KoHcTuTyumoHHoM Cyae Pecnybnnkn Ysbekuctan” 6bin
npuHaT 30 aBrycta 1995 roga v BBeaeH B AeNCTBME C MOMeHTa onybnnkoBaHus. B
aekabpe Ttoro xe roga Onun Maxnnc nsbpan KoHCTUTyumoHHbIM Cya. C nsbpaHuem
3T0ro ocoboro cyaebHoro opraHa KOHCTUTYLMOHHOIO KOHTpONs B Y3b6ekucTtaHe
NOSIBU/ICS peanbHbI WAHC MNOCTPOeHMs MNOA/IMHHOrO MNpaBoOBOro rocyaapcTaa.
BrnepBble B wuCTOpuM Hawero rocypapcrea 6bi1 co34aH  MHCTUTYT, T[NaBHOe
npeaHasHavyeHue KOTOporo rapaHTMpoBaHue BepxoBeHCTBa KOHCTUTYLMM N 3aKOHOB,
peanbHOe pa3aesieHne Bnacrer, ob60CHOBAHHOE M HEYKOCHUTEeNbHOe cobntoaeHne
npae 4yenoBeka, B3aMMHas OTBETCTBEHHOCTb FOCyAapcCTBa WM rpaxkaaHwWHa, 3aliuTa
obLwecTsa OT BO3MOXHOIO Npou3Boaa BnacTen.



Pecnybnunka Y36ekuctaH, B 1991 roay BCTaBwasg Ha nNyTb AEMOKpPATUYECKUX
pedopM, cerogHsa aKTMBHO CTPeMUTCS K CO34aHWUIKD OTKPbITOrO rpaxAaAaHCKoro
obuwecTBa, B KOTOPOM BCe rpaxaaHe MMelT NpaBoO Ha paBHYIO 3alUMTY CBOMX MpaB U
3aKOHHbIX MHTepecoB. Co3aaHmneM KoHcTutyumoHHoro Cyaa Pecnybnuku YsbekucrtaH
6bin caenaH BaXHbIW war B npouecce (GopMMpoOBaHMSA MNpPaBOBOro rocynapcrea,
cywecrtsoBaHme KoOHCTUTyumoHHoro Cyaa Kak TakoBOe $IBUOCb OT/IMYUTESNbHbIM
NPU3HAKOM UMBWIN30BAHHOIO rocyaapcTBa.

Cneayet OTMETUTb, 4YTO co3gaHme KoHctuTyumoHHoro Cypaa B 1995 rogy 6bino
0b6yCOBNEHO 3KOHOMUYECKUMWU, MNOAUTUYECKUMU WU Opuandeckmmm dakTopamu.
MOCKONIbKY B OCHOBY CTpaTerMy rnepexoAa Ha PblHOYHbIE OTHOLIEHMUS, CO34aHMUS
HEe3aBMCMMOWN HaUMOHAaNbHOM 3KOHOMUKM OblIM  NONOXKEHbl NATb  MPUHUMMOB:
Aengeonormsaums 3KOHOMWUKW, perynumpyrowas posib rocyaapcrtBa, BEpPXOBEHCTBO
KOHCTUTYUMN M 3aKOHOB, CU/IbHAA coumanbHas NOAUTUKA, NOCefOoBaTeSIbHOCTb U
NO3TAaNHOCTb Nepexona K pbIHOYHOW 3KOHOMMUKE.

ObLwecTBeHHasa >W3Hb 3apoxJasa HoBble uaen pedopMUpOBaAHUSA MNpPaBOBOM
cucTtemMbl, 06HOBNEHUS WMHCTUTYTa NpaBa M COBEPLUEHCTBOBaHMS 3aKoHOAaTeNbCTBa.
Noes  KOHCTUTYUMOHHOrO npaBocyaus 6blna BOCMNpUHATA  06LLECTBEHHOCTbIO
OAHO3HA4YHO MO3UTUBHO.

B npeambyne KoHcTuTyumm Pecnybnmkm Y36ekKucrtaH, NpUHATOM OAHOM U3
rnepBbIX B MOCTCOBETCKOM MNpOCTpaHCTBe — 8 aekabps 1992 ropa, npoBo3rialieHa
rnaBHas uenb — CO34aHWEe r'yMaHHOro AeMOKpaTU4ecKoro npaBOBOro rocyaapcTrsa.
Bnepeble B uctopum YsbekucrtaHa 3Ta uenb 6Obl1a 3akpenneHa Ha BbICWEM
3aKOHOAATEe/IbHOM YPOBHE.

Xouy noagvyepkHyTb 4TO, KOHCTUTYums Y3bekumctaHa aBnsieTcs nnogoMm obuiero
pasyMa Hawero Hapoja, oTpa)kaeT ero 4yasHus, AyMbl, Hagexabl. OHa B MOMHOM
Mepe COOTBeTCTBYyeT Bbicoyanwen ponn OCHOBHOrO 3akKOHa B MPOrpecCcMBHOM
pasBuUTUM CyBepeHHOoM pecnybnuku. KOHCTUTYyuMs co3gana npaBoBble OCHOBHbI,
HanpaBfieHHble Ha COo34aHune yCroBMi HeobpaTUMOCTM pedopM B MHTepecax Hapoaa,
OHa rapaHTMpyeT npaBa 4enoBeKka, CTabunbHOCTb U AOCTOMHYH >XWU3Hb KaXAoun
ceMbe, YBepeHHOCTb B byayuleM BCceM rpaxxaaHam YsbekucraHa.

MonHoMouna  KoHcTuTyumoHHoro Cypa, nopsgok ero obpasoBaHus U
aesarenbHoCcTu onpeaenatTcad KoHCTUTyumen, ynoMsHyTbiIM MHOM Bblile 3akoHoM “O
KoHcTuTyunoHHoMm Cyae Pecnybnuku Ysbekucran”.

NMpuMepHO 4yepe3 nonroga nocne ero obpasoBaHUss KOHCTUTYUMOHHbIM Cyaom
NPUHAT npoueccyanbHbln koaekc Cyana B Buae PernameHta. B HeM onpepenedbl
npasuna cyanebHon npoueaypbl WM 3TUKeTa, 0COBEeHHOCTWM Aenonpou3BOACTBA,
TpeboBaHUA K nepcoHany v gpyrue BonpocChl, OTHOCSALMECS K NOPSAKY OpraHm3aunm
pearenbHoctTn KoHctutyuuoHHoro Cyaa. [lMpuHATMe PernameHta WMeeT UuUenblo
obecneuyeHune peanu3aunm 3ajad Cyna, ocyllecTB/ieHne NOSIHOMOYUN,
npeaycMoTpeHHbIX KOHCTUTYUMEN N COOTBETCTBYHOLWMM 3aKOHOM.

Tnyeckme HopMmbl ans cyaen KoHcTuTtyumoHHoro Cyaa ycTaHOBAEHbI NPUHSATBIM
Cynom KopnekcoM yectu. B HeM Hawn oTpakeHue npasusia rnosBeaeHUs 3TUYECKOoro
xapakTtepa, obsasaTtenbHble ana cyabn KoOHCTUTyumoHHoro Cyaa. B uyacTHoCTw,
cornacHo Kopekcy 4vectun, cyabsa KoHctutyumoHHoro Cyaa Pecnybnukmn YsbekucraH
BCEW CBOEN AeATeNbHOCTbIO U NoBeAeHUeM A0/HKEH CrnocobcTBoBaTb (POPMUPOBAHUIO
Y AO/DKHOCTHbIX JINL, U rpaxxaaH 4yyBCTBa yBaXeHus K KoHCTUTyumoHHomy Cyay u
CNYXUTb NPMMEPOM 3aKoHonocnywaHus. Bceraa n sesge AokeH Bectn cebs Takum



obpa3oM, 4TobblI yTBepxaaTb B obuwecTBe yBEpPEHHOCTb B 6ecnpucTpacTHOCTM W
He3aBucmMmocTn KoHcTutyumoHHoro Cyaa.

BcTynas B AO/MKHOCTb, CyAbS MPUHUMAET MNPUCArY Cneaylowero coaepXXaHus:
“TOpXXeCTBEHHO KJ/IAHYCb 4YeCTHO M A06pPOCOBECTHO WUCMOMHATL 0683aHHOCTU CyAbW
KoHcTuTyunoHHoro Cyaa, 3awmuaTb KOHCTUTYUMOHHbBIN CTPOM, MNOAYMHSASACH MpU
3TOM Tonbko KoHcTUTyummn Pecnybnukum Ysbekucrtan”. K npucare cyabto npmBoauT
Mpe3naeHT Pecnybnuku.

Mpn KoHcTUTyumoHHoMm Cyae obpaszoBaH Hay4HO-KOHCY/bTaTUBHbIA COBET, B
COCTaB KOTOpPOro BOWAM U3BECTHble Y4YeHble, PUCTbl W MNpPakKTUKKU. ITO
coBeLlaTeNbHbIA OpraH, OCYLUeCTBASLWNA CBOK AeATeNbHOCTb Ha 06LeCTBEeHHbIX
Hadanax. OH npu3BaH oka3sbiBaTb KoHCTUTYUuMOHHOMY Cyay conencteBue B Hanbonee
NOJSIHOM MCNOSMIb30BAHNMU  AOCTUMXEHUN npaBoBOW HayKu " NpaKkTUKn
KOHCTUTYLUMOHHOM IOCTULMN, @ TakxXe 3apybexHOoro 3akoHoAaTenbCTBa.

KOHCTUTYunoHHbIn Cya Y3bekuctaHa usbupaetca mM3 4umcna crneunannucrtos B
obnactm nonnTMkM M npasa no npeacrasneHuio lNpesmgeHta pecnybnukun Onun
Maxnucom (MapnameHToM) B cocTtaBe lNpeacenartens, 3amectutens lNpeacenartens um
natn uneHoB KoHcTuTyumoHHoro Cyaa, BKAw4Yasa cyabio u3  Pecnybnuku
KapakannakctaH (aBTOHOMWUSI B cocTaBe Y3bekucrtaHa co cBoen KoHcTutyumem u
3aKoHoAdaTenbHbIM opraHom). Cpok nonHoMmounn cyaen Cyaa — ndaTb nerT.

KoHCcTuTyumnsa Pecnybnukm Y36eknctaH He ycCTaHaBMBAET BO3PACTHOrO LEH3a
ANs cynen, BMecTe C TeM ucnosiHeHue obasaHHocTen cyabn KoHCcTuTyumoHHoro Cyaa
HEeCOBMeCTUMO C AenyTaTCKMM MaHAATOM, YJIeHCTBOM B MOAUTUYECKUX NapTUSaX M
OBMXEHUSAX, 3aHATUEM KakKou-nmbo Apyron onnadmBaeMon Ao/mkKHocTu. Cyabu
KoHcTUTyunoHHoro Cyaa nonb3ykTcss MpaBOM  HENMPUKOCHOBEHHOCTU, B CBOEN
AeATeNbHOCTN He3aBUCUMbl U MOAUYNHATCA TONbKO KOHCTUTYUMN.

KOHCTUTYUMOHHbIE MNpUHUMNBLI aeaTtenbHocT Cyaa BOMAOWAKTCA B TaKuUX
NPUHUMMNAX, Kak He3aBMCUMOCTb, KOJJleruanbHOCTb, AaCHOCTb U paBEHCTBO MNpas
cyaen.

HesaBucmmoctb KoHcTUTyumoHHoro Cyaa obecnedymBaeTcss YCTaHOBJ/IEHHbIM
KoHCcTuTyunen nopsakoMm wusbpaHmsa uyneHoB KoHcTuTyumoHHoro Cyza wn  wux
0CBOOOXAEHUNS, HENPUKOCHOBEHHOCTbIO, lOpUAMYECKON npouenypon paspelleHus
A€en 1 BOMNpPOCOB, OTHOCALUMXCS K KoMneTeHumn Cyaa, TanHOM COBEeLLaHuUs cyaen npu
BblHECEHUWN peLlleHnn, OTBETCTBEHHOCTbK 3a HeyBaXxeHue K KOHCTUTYLUMOHHOMY
Cyay wnu BMewaTenbCTBO B €ro AedTesibHOCTb, CcO34aHueM HeobXxoanMbiX
OpraHM3auMoOHHO-TEXHUYECKUX YCNOBUW AN9 [eaTenbHOCTM  Ccyda, a Takxke
MaTepuanbHbIM U couManbHbIM obecneyeHneM cyaen.

KakoBbl e BaxHeunwune nosiHoMounsa KoHcTutyumoHHoro Cypa Pecny6nnku
Y36eknctaH Kak opraHa cygebHom BractTM No  paccMOTpeHuo gen o
KOHCTUTYLUMOHHOCTW aKTOB 3aKOHOAATEbHOW U UCMOSIHUTENTIbHOMN BNacTemn?

Bo-nepBbiX, OH BNpaBe paccMOTpeTb Ha NpeaMeT KOHCTUTYLUMOHHOCTU: 3aKOHbI U
WHble aKTbl, NpuHATbIe [lapnamMeHToM, YykKa3sbl [lpe3naeHTa, MNOCTaHOBNEHUS
MpaBuUTenbCTBa M MECTHbIX OPraHOB roCcyAapCTBEHHOW BNACTU, HOPMAaTUBHbLIE aKThl
eHepanbHOro Npokypopa.

Bo-BTOpbIX, OH BMNpaBe pacCMOTPETb BOMNPOC O COOTBETCTBUM KOHCTUTYyUUU
MEXroCy4apCTBEHHbIX, OMOBOPHbIX U UHbIX 06a3aTenbcTB Pecnybnuku YsbekncraH.

B-TpeTbux, paet 3aknwuyeHue o cooTBeTcTBMM KoHcTuTyuum Pecnybankm
KapakannakctaH KoHcTuTyummn Pecnybninkmn Y3b6ekuctaH, akToB 3aKOHOAATENbHOW U



UCNONHUTENbHOW BflacTen, 3akKOHOB Pecnybnukmnm KapakannakCTaH — 3aKoHaM
Pecnybnukn Y3bekucraH.

B-ueTBepTbiX, AaeT ToNKoBaHMe HOPM KOHCTUTYUMM WM 3aKOHOB Pecny6nimnku
Y36ekucTaH.

NMpaBoM BHecCeHWs Ha paccmoTpeHue KoHCTUTyumoHHoro Cyaa BOMpPOCOB
obnagatotr Onun Maxnuc (MapnameHT), [lNpe3mageHT pecnybnukn, lpeacepartens
MapnameHTa, Xokaprbl KeHec (MapnameHT) Pecnybnuku KapakannakcrtaH, rpynna
AenyTaToB — He MeHee OA4HOW 4YeTBepToM 4acTu oT obwero cocraBa AenyTaToB
napnamenTta, [lpeacepnatens BepxoBHoro Cyaa, [lpeacepatens  Bbicwero
XO35IMCTBEHHOro cyaa un FeHepanbHbIM NpoKypop pecnybsinkn. Bonpoc MoxeT 6biTb
BHECeH M No nHuumnaTuee He MeHee Tpex cyaen KoHcTtutyumoHHoro Cyaa.

3akoHogaTtenbCTBO Pecnybnukun YsbekncrtaH He npeaycMaTpuMBaeT BO3MOXHOCTb
BHECEHUS rpa)kgaHaMm BOMPOCOB Ha paccMoTpeHune KOoHCTUTyumoHHoro Cyaa. Mol
paspabotanu lonoxeHue o pabote c obpaweHnsaMu rpaxgaH B KOHCTUTYLMOHHbIN
Cya. 3a ucrekwwue wectb net B KoHCTUTYUMoOHHbIM Cyn OT rpaxaaH Y3bekucrtaHa
NOCTYMNMUAIO OKOMI0 2 ThbICAY NUCEM M 3asaABNEeHMN. Paa BonpocCOB B COOTBETCTBUU C
A0BOAAMU, NpuBeAEHHbIMM B obpalleHun rpaxkaaH, C KOTOPbIMW COrnacuaucb Kak
MUHUMYM TpU cyabn KOHCTUTYUMOHHOro Cyaa, no ux nHuymaTtmuee 6bian BHECEHbI Ha
paccMmoTpeHune 3acepaHuns Cyaa.

Tak, B KOHCTUTYUMOHHbIN Cya obpaTuica nHameuayanbHbl NpegnpuHuMaTesb
B.®Oponos ¢ xanobon Ha HernpaBOMepHOE NULLUEHWE ero JbroT, NpeayCMOTPEHHbIX
YyacTblo BTOpoM cTtaTbu 16 3akoHa Pecnybnunkum Yzbekucrtan “O rapaHTmax csoboibl
npeanpuHUMaTenbCKon aeatenbHOCTU”. Pedb wna o HenpaBWUbHOM MOHUMMAHUKU WU
NPUMEHEHMM HOPMbl 3aKOHa HaNMoOroBbiIMM W GHUHAHCOBLIMM oOpraHamu. W3yums
obcTosATeNnbCTBA Aena M COOTBETCTBYKOWME A0BOAbl MuHUCTepcTBa (DUHAHCOB U
FocyaapCTBEHHOrO HanoroBoro KoMuTEeTa pecnybnuku, Tpoe cyaben
KoHcTUTyunoHHoro Cyaa BbICTYNUAM C MHUUMATUBOM BHECEHMUS 3TOro0 BOMpoOcCa Ha
paccMoTpeHne Cyna. B pesynbrate paccMmotpeHusa Cya npuwen K BbiBOAy O
Heo6xoAMMOCTU AaTb TOJSIKOBAHME 3TOM HOPMbl B CBSI3M C TEM, YTO BblleyKa3aHHble
OpraHbl MO CBOEMY TPaKTYIOT COOTBETCTBYIOLLYI HOPMY, YTO BNe4yeT HacTynneHue
onpeneneHHbIX NpaBoOBbIX NOCIeACTBUN He TONbKO Ana B.®ponosa, HO 1 Ans Apyrux
Ccyb6bEeKTOB Manoro n 4YacTHOro npeanpuHMMaTenbLCTBa.

Opucankumna KoHcTutyumoHHoro Cyaa Y36ekuctaHa pacrnpocTpaHsieTcss Ha
oduumManbHO NpPUHATbIE HOpMaTUBHbIE akTbl. Cya He ocywecTBiseT NpeBeHTUBHbIN
KOHTPO/b.

3aKOHbl W WHble HOPMaTUBHblE aKTbl, MPU3HAHHblE HEKOHCTUTYLMOHHbLIMYU,
CUMTAOTCA HEe UMEKLWMMN HPULNYECKON CU/ibl C MOMEHTa MUX MNpUHATUSA. PelueHue
Cyna OKoH4YaTenbHO M 06XanoBaHUIO He noanexuT. B cooTBeTCBMM C 3aKOHOM
KOHCTUTYUMOHHBbIM Cya MOXeT caM nepecMoTpeTb CBOEe pelleHue, ecnn OTKPbIIUCh
HOBble O06CTOATENbCTBA, HEWU3BECTHble HAa MOMEHT TMpPUHATUS pelleHus, Wan
M3MEeHUIaCb KOHCTUTYLMOHHAs HOpMa, Ha OCHOBaHMM KOTOPOW NPUHSATO peLleHune.

3a nepuon cBoen pesatenbHOCTU KOHCTUTYUMOHHbIM Cya yTBepAMNACS Kak
WHCTUTYT, CMNOCOBHbLIN 3aWwnTuUTb KOHCTUTYUMIO, MONb3YHIOWNACA [OBEPUEM U
npusBaHmeM obwectBa. 3a 3TWU roAbl M3y4deHbl Ha npeaMeT COOTBETCTBMA
KoHCTUTYyunmn 6onee 2 TbiCAY AOKYMEHTOB, MPUHATbIX OpraHamMu 3akoHoAaTesSIbHON U
ncnonHuTenoHoW Bnacren. B nepeyeHb wu3ydaeMbiX KOHCTUTYUMOHHbIM CyaoMm
AOKYMEHTOB BXOAAT YKasbl W pacnopsbxkeHus [llpe3suaeHTa, [locTaHOBAEHUS



MapnameHta wun [lpaBuTtenbctBa, o06nacTHbiXx KeHrawenm HapoAHbIX AenyTaTos,
peLlleHnsa N pacnopsiXXeHus XxaknMmos (pykosoauTenen) obnacren.

KOHCTUTYUMOHHBbIN Cya aKTMBHO peaniM3OoBbiBAa€T CBOM  MOJIHOMOYMS MO
TONIKOBaHUO KOHCTUTYUMM M 3aKOHOB. [laBas TO/IKOBaHue psaa CTaTel 3aKOHOB,
Cya paspewmnn n BHeC SICHOCTb B HernpocCTble BOMPOChl, CBA3aHHbIE C peanu3aumen
HOPM 3aKOHOB.

Tak, KoHCcTUTyumoHHbin Cyn paccMmoTtpen geno “O TonkoBaHuM ab3aua nsaToro
yacTn nepBomn ctaTbn 6 3akoHa Pecnybnunkun YsbekucrtaH “"O6 agsokaType” B CBS3M C
TeM, 4To PecnybankaHCKMN HayuyHO-UCCNefoBaTENbCKUA  KPUMUHANMUCTUYECKUI
LEeHTp OTKasblBan B YAOB/ETBOPEHUM MPOCbObl aABOKATOB O BblAaye MMCbMEHHbIX
3aK/II04YEHUN KCNEepTOB MO BOMNpocaMm, HeobxoAUMbIM AN OKa3aHUs lopuanyeckon
nomMowm KnuveHtam. T[lpn 3TOM UEHTp CCbJlancsd Ha OTCYTCTBME  HOPMbI,
3aKpennsaLllen Takoe nNnpaBo agBoKaTa B MpoueccyasbHbIX Kogekcax. A Mexay Tem
yKaszaHHas HopMa 3akoHa “06 apBokaType” rnacut, 4TO Npu OCYLLEeCTBAEHUMU
npodeccnoHanbHON AeATeNbHOCTM aABOKaT MMeeT NpaBo “‘3anpalmBaTb C cornacus
KMeHTa W nony4yaTb MUCbMEHHbIE 3aK/IlOYEHUS SKCNepTOB MO BOMpocaM,
HeobXxoAMMbIM AN OKa3aHus tpuandeckon nomowm”. CornacHo MPUHATOMY Mo
3TOoMy geny [locTtaHoBneHunio KOHCTUTYumoHHOro Cyza “...aKCnepTHble yuypexaeHus
MM  3KCNepTbl MO 3anpocy ajBokaTa C cornacms  ero KJAWeHTa  AO0J/KHbI
npefocTaBnsTb €My MUCbMEHHble 3aK/l4YeHUs  IKCMepToB MO  BOMpPOCaM,
HeobXxoaAMMbIM ANS OKa3aHusa tpuamyeckon nomowm”.

He oanH pa3 KoHCTUTyuMoHHbIM Cya nofAb3oBancs AaHHbIM el KOHCTUTyuunen
npaBoOM 3aKoHOZAaTeNbHOM MHWUUMATMBLI. Tak, paccMoTpeB Bonpoc “O BHeCeHuu B
Onun  Maxnuc Pecnybnukn  Y3bekuctaH npepnoxeHms o6  ycTpaHeHuwu
HecooTBeTCTBMSA MexAay ctaTbsamu 53, 54 n 257 Koagekca Pecnybnunkun YsbekucraH ob
AAMUHUCTPATUBHON  OTBETCTBEHHOCTU”, KOHCTUTYUMOHHbLIN Cya nNpu3Han He
COOTBETCTBYHOLWMMM nonoxeHns craten 53, 54 vactm BTOpon ctaTtbn 257 Kopekca
Pecnybnnkn Y3bekncrtaH o6 agMMHUCTPaTUBHOM OTBETCTBEHHOCTU M BHEC B nopsiake
3aKoHoZaTeslbHOM MHUUMaTUBbl B [lapnaMeHT pecnybnankm npepnoxeHue 06
YCTPaHEHUWN 3TOr0 HECOOTBETCTBMUS.

Hapo ckasaTb, 4uto Onunn Maxnuc onepaTMBHO OTpearmpoBan Ha peweHne Cyaa
M yXe 4yepe3 ABa Mecsla, Ha odyepeaHon ceccum BHeC B Kogekc CoOoTBeTCTBYlOWMeE
M3MEHEHUS, 4YTO MOXeT CNYXUTb elle OAHUM TMPUMEPOM Cepbe3HOro BJIUSHUS
peweHnn KOHCTUTyumoHHoro Cyaa Ha obLeCTBEHHYO NPaKTUKY.

NesatenbHocTb KoHcTUTyumoHHoro Cyaa Pecnybnuku Y36ekuctaH nokasana, 4vto
3TOT OpraH CcTaHoBUTCA Bce 6o0nee BaXHbIM MWHCTPYMEHTOM obecneveHus
KOHCTUTYUMOHHOW 3aKOHHOCTM B pecnybnuke, Bce npoyHee 3aHMMaeT nogobatouiee
MecCTO B roCyAapCTBEHHOM MexaHu3Me Y3bekuncraHa.

B. Eshonov
Chairman of the Constitutional Court of Uzbekistan

The Independence and Effectiveness of the Decisions of the
Constitutional Court of Uzbekistan

The Constitutional Court of Uzbekistan has been established in 1995 December.
A real opportunity to establish a rule of law state appeared in Uzbekistan through



the establishment of the specific body of constitutional review. It was for the first
time, that there was established an institute, the basic goal of which is the
guaranteeing of supremacy of Constitution and laws, real separation of powers,
protection of human rights, mutual responsibility of the state and a citizen, the
protection of the society from the arbitrary functioning of the authorities.

The establishment of the Constitutional Court was conditioned by the economic,
political and legal factors. Whereas the following principles were put in the basis of
the strategy of the transition to the market relations: the regulatory role of the
state, the supremacy of the Constitution and laws, powerful social policy,
consistency of the transition to the market economy.

The social life gave birth to the new ideas of reforming the legal system and of
the improvement of the legislation.

The independence of the Constitutional Court is guaranteed by the
constitutionally established order of election of members of the Constitutional
Court, their immunity, legal procedure of solution of cases, responsibility for
interference to the activity of the Court.

The Constitutional Court of the Republic of Uzbekistan:

- determines the compatibility of the Constitution of the Republic of Uzbekistan
with laws of the Republic of Uzbekistan and other

acts adopted by the Parliament of the Republic of Uzbekistan, decrees of the
President of the Republic of Uzbekistan, resolutions of the government and local
organs of governmental power, and inter-governmental treaties and other
obligations of the Republic of Uzbekistan, as well as normative acts adopted by the
General Prosecutor,

- provides findings on the accordance of the Constitution of the Republic of
Karakalpakstan with the Constitution of the Republic of Uzbekistan, and the laws of
the Republic of Karakalpakstan with the laws of the Republic of Uzbekistan,

- provides interpretation of the norms of the Constitution and laws of the
Republic of Uzbekistan,

The Parliament, the President of the Republic, the Chairman of the Parliament,
at least one forth of the deputies of the Parliament, the Chairman of the Supreme
Court, the Chairman of High Commercial Court and the General Prosecutor are
entitled to appeal to the Constitutional Court. A case may be initiated also by at
least three members of the Constitutional Court.

The legislation of the Republic of Uzbekistan does not provide for an opportunity
for the citizens to appeal to the Constitutional Court. But it has been developed a
Statute on the examination of the appeals of citizens to the Constitutional Court.
During 6-years activity of the Court, there were 2000 applications by the citizens to
the Constitutional Court. As a consequence, many issues, which have been raised in
the applications of the citizens, have been examined by the Constitutional Court on
the basis of the initiative of at least free members of the Court.

The laws and other regulatory acts, recognized by the Constitutional Court as
unconstitutional have no legal force from the moment of the adoption of the
decision of the Constitutional Court. Decisions of the Court are final and not subject
to appeal.

According to the Law on the Constitutional Court, the later itself can revise its
decisions, if new circumstances, unknown at the moment of the adoption of the



decision, have been revealed, or if the constitutional provision, according to which
the decision has been adopted, is amended.

A.B.MapbICKVH

3amectutennb Npeacepnarens
KoHcTutyumoHHoro Cyaa Pecny6nukun benapycob

MexaHMU3M ucnosiHeHusa peweHn KOHCTUTYLMOHHOIO
CynaPecnybnukun benapycsb



Mpoueaypa KOHCTUTYLMOHHOIO CyAOMNMpOM3BOACTBA 3aBepllaeTCcd BblHECEHUEM

KOHCTUTYUMOHHbIM Cyoom COOTBETCTBYIOLLErNO peweHus. Mo cylecTBy
paccMaTpmBaeMbliX BoOnpocoB KOHCTUTYUMOHHbIN Cya Pecnybnukn bBenapycb
npMHMUMaeT ABa BuMAA WTOMOBbIX AaKTOB — 3aK/IlOYEHUSA U peweHuna. NcnonHeHune

3aknyeHn n peweHunin KoHctutyunmoHHoro Cyaa BXOAUT B KOMMETEHUMIO B
OCHOBHOM TeX roCcyfapCTBEHHbIX OPraHoB U AOJIKHOCTHbIX JSINL, KOTOPbIM aapecoBaH
COOTBETCTBYOLWMNA aKT KOoHCTUTYumoHHoro Cyaa. lNpu3HaHme xe HOpMaTUBHOIO akTa
HEe  MMEewLWKUM  PUANYECKON CUNbl  CO  AHS  BbIHECEHUS  3aK/4YeHUs
KoHcTuTyunoHHoro Cypa, co AHA u3gaHuma  (BCTYnneHus B CWay) 3TOro
HOPMATMBHOIMO akKTa, a TakKxXe C TOro BpeMeHu, KOTopoe onpenenun
KOHCTUTYUMOHHBIN CyA, UCNOSHSAETCS HeNnoCpeACTBEHHO U NUWb B ciydae npobena
B 3aKOHOAATeNbCTBE, BbI3BAHHOIMO MPU3HaHMEM aKTa He WMMEeKLWWUM pUanyecKomn
cunbl, nopoxpaet 0643aHHOCTb A/ MNpPaBOTBOPYECKMX OPraHoB YyperyavpoBaTtb
COOTBETCTBYOLLUME OTHOLLUEHUS.

O6blyHO KOHCTUTYUMOHHbIM Cya npeagnaraetr nNpaBOTBOPYECKUMM oOpraHam
WUCMONIHATb CBOW pelleHus B OornpefeneHHbI CPOK WMAN He yKa3blBaeT KOHKPETHOro
CpoKa wucnosiHeHus. [lepBbll BapuwaHT SABASETCA NpeanoyYTUTENbHbIM, TakK Kak
nossonsger KoHCTuTyumoHHoMy Cyay obecneuuntb 6onee apdHeKTUBHbIM KOHTPOSb 3a
WUCMOJIHEHNEM peLleHMr, a TakXe MNoCTaBUTb nepen MpaBOTBOPYECKMMU OpraHamu
bonee KOHKpeTHble 3a4ayn Mo MNoAroToBKE M3MeHEeHUNn W AOoNONHeHun (OTMeHe)
HOPMaTUBHbLIX MPaBOBbIX aKTOB. TakoMW CPOK, yCTaHaBianBaeMbli KOHCTUTYUMOHHbIM
CyanoMm, ponxkeH 6biTb pa3yMHbIM KakK B OTHOLWEHWUM CKOpeuwero npekpaweHus
OENCTBUS  HEKOHCTUTYUMOHHbIX HOPM, TaK W B OTHOLWWEHUW BO3MOXHOCTEN
npaBoTBOpYECKMX  opraHoB (HanpuMmep [lapnameHTa, KoOTopbln  paboTaeTt
NOCECCMOHHO) MPUHATb HeobXoAMMble HOpMATMBHbIE NPaBOBbIe aKThl.

Ewe 6onee BaxHOe 3Ha4YeHUE UMEKT CPOKU yTpaTbl HOPMATMBHLIMM MPaBOBbIMU
aKTaMm opuamyeckon cunbl no peweHuto KoHctutyunmoHHoro Cypa. Kak yxe
oTMeYyanocb, KOHCTUTYUMOHHbIN Cya MOXeT npu3HaTb HOPMaTUBHbIM MPaBOBOW aKT
HE MMELWWMM PNINYECKON CUMbl CO BPEMEHWU ero BCTYMJ/IEHUS B CUJTY, CO BPEMEHMU
BblHeceHus peweHus KoOHCTUTyumoHHoro Cyaa, a TakxXe C MHOro BPEMEHMU, KOTopoe
ycTaHaBnmeaeT KOHCTUTYUMOHHbIN Cya. OnpeaeneHHble CNOXHOCTU MOXET Bbi3BaTb
ncnosnHeHne peweHns KoHctutyumoHHoro Cyaa, B KOTOPOM HOPMaTUBHbIWM NMPaBOBOM
aKT MpuU3HaeTCcd HeAeUCTBYKLWMM CO BpPEeMeHM BCTYNJeHus ero B cuny. Takue
CNOXHOCTU OB6BACHSAKTCA TeM, YTO HOPMATMBHbLIM MPaBOBOW aKT paHee nopoXxaan
onpefesieHHble puanveckne nocneacTeuMsa  ANs  rpaxapaH, rocyAapCTBEHHbIX
OpraHoB, NpeanpuUsaTUA, YYpeXXaeHU N opraHu3aumm n npmsHaHMe ero He UMeKLWmnM
OPpUONYECKOM CWUibl CO BpPEMEHW MNpUHATUSA, wu3aaHusa, onybnukosaHusa (T.e.
BCTYMNJIEHNS B CWUJY) MOXET SBAATbCA OCHOBAHMEM ANs AOCTAaTOYHO Cepbe3HbIX
NpaBoBbIX CMOPOB. DTO 06CTOATENbCTBO cneayer yuuTtbiBaTb KOHCTUTYUMOHHOMY
CyAay npu BblHECEHUWN pELUEHUN.

Mpu ncnonHeHun pewenHnn (3aknyveHnn) KoHcTtutyunoHHoro Cyaa Pecny6anku
Benapycb Hepeako BO3HMKAKT BOMPOCHI, CBSA3aHHble C HagnaexawuMm unu
HeHaanexawmm UCMOoSIHEHUEM TaKuUX pelleHuni. XoTenocb bbl OTMETUTb, YTO CaMuUM
peweHueMm (3akntoyeHneMm) KoHcTUTyumoHHoro Cyga HOpPMaTMBHbIM aKT MOXET
NnpuU3HaBaTbCA COOTBETCTBYKOLWMUM WIN He COOTBEeTCTBYHWMM  KOHCTUTYLUMHU,
MeXAyHapoAHO-NPaBOBbIM aKTam nnéo aKTam roCyAapCTBEHHbIX OpraHoB
(AONMKHOCTHBLIX nny), obnapgarowmMm 6onee BbICOKOW HOPUMAMYECKOM CUAOW MO



CPpaBHEHMIO C pacCMaTpuUBaEMbIM HOPMaTUBHbIM aKTOM. BO3MOXeH M MHOW BapwaHT,
Korga HOpMaTMBHbIM aKT MNpPU3HAETCa COOTBeTCTBYWMM  KOHCTUTYUMU, HO
KOHCTUTYUMOHHBIM Cya B CBOEM  peweHuu  (3akaoyveHun)  npeanaraetr
NpaBOTBOPYECKOMY OpraHy YCTpaHUTb CylecTByllWmMe MNpoTUBOPEYnss B TeKCTe
HOPMaTUBHOIO aKTa, BK/AOYas U HeAOPABbOTKM TEXHUKO-IOPUANYECKOr0o XapaKTepa.

CuTyaumss ¢ npmM3HaHMEM HOPMATMBHOIMO akTa COOTBETCTBYHWMM KOHCTUTYUUK,
Ha nepsblin B3rNsa4, He TpebyeT KOHTPOSIA 3a UCMOJIHEHNEM pelleHns (3aknyeHns)
KoHcTuTyunoHHoro Cyza. Ha npakTuke e nNpuxoauTcs CTankumBaTbCAa C
HeAoCTaTKaMU pUANYECKON TEXHUKN, KOTOPbIE NOCYXWUAW NPUYMHON obpalleHus B
KOHCTUTYUMOHHBIN Cya COOTBETCTBYHOLWMUX rOCYAAapCTBEHHbIX OpraHoB. Tak, B
3akntodeHun ot 18 deBpana 2000 r."O cooTBeTcTBUM KOHCTUTYUMM NYHKTaA 2 YKa3sa
Mpe3naeHTa Pecnybnukn Benapycb oT 18 saHBapa 1999 r. N2 30 “O TonkoBaHumu
Ykasa [pe3npgeHta Pecnybnukn benapycb ot 8 deBpana 1995 r. N2 527
KOHCTUTYUMOHHBbIN Cya OTMETU, YTO HEOAHO3HAYHOE NOHMMaHMe nNyHkTa 1 Ykasa oT
8 deBpansa 1995 r. N2 52 “B onpeaeneHHon Mepe 6b1510 06YCNOBAEHO HEYETKOCTbIO
ero TepMMHOB M (POPMYNMPOBOK, HEONMpeaeNneHHOCTbIO MNOHATUA “3KCMOopTHas 4acTb
6bapTepHoro koHTpakrta”. B PeweHunn KoHcTtutyumoHHoro Cyaa ot 5 ceHTtsabpsa 2000
r. “O nnaTe 3a NO/b30BaHME XWU/IbIMU MOMELLEHUNAMN U TEXHUYECcKoe obcnyxneaHue
XunmuwHoro doHaa” KOHCTUTYUMOHHbIN Cya, OTMETUB, YTO "B CBSA3U C OTCYTCTBUEM B
XKunuwHoM  Kogekce  4YeTKoro  perysmpoBaHuMs  BOMPOCOB, CBS3AHHbLIX C
OCYyLLEeCTBIeHMEM HaceseHnem XUINLWHO-KOMMYHaNbHbIX nnaTexemn,
HEOAHO3HAaYHbIA MOAX04 K HUM MPOCAEXMBAETCSs M B MNOA3AKOHHbIX HOPMAaTUBHbIX
aktax”, npeanoxun YMNOSHOMOYEHHbIM FOCYyAapCTBEHHbLIM OpraHam ynopsao4yunTb
NCMosib3yemble B XWIULWHOM 3aKoHOAaTeNIbCTBE TEPMUHbI U MOHATUA "B Lensx ux
OAHO3HAYHOro NOHMMAHUSA N NMPUMEHEHUS Ha npakTuke”.

Mpn ncnonHeHnn peweHnn KoHCTUTYyumoHHoro Cyaa, B KOTOPbIX HOPMAaTUBHbIN
aKT Mpu3HaBasiCs COOTBETCTBYHOWMM KOHCTUTYUMMN, onpefeneHHoe MeCTO yaenseTcs
M npakTuke ero npuMmeHeHusa. Cratbenm 11 3akoHa “O KoHcTUTyumoHHoM Cygae
Pecnybnnkn benapycb” ycTaHoOBAEHO, UYTO npu npoBepke akTta KOHCTUTYLMOHHbLIN
Cya vimeeT B BMAY Kak OykBanbHbIM €ro CMbIC/, TaK U CMbICA, NpuaaBaeMblii eMy
NpaKTUKoOM npuMeHeHuns. B PeweHnn ot 23 mapTta 2001 r. "O cpokax obxkanoBaHus
B Cy4 BOEHHOCAYXaWMM AUCUUMIIMHAPHOINO B3bICKaHUA” KOHCTUTYUMOHHbIN Cypa
obpatun BHMMaHMe Ha OTCYTCTBME eaAMHOOOpa3HOM NpPaKTUKU MNpUMEHeHUs
npoueccyasibHbIX HOPM NPU pacCMOTpeHnmn xanob 1 3asaBneHnit BOeHHOCTyXawmx. B
yactHoctn, Cya ykasan, u4to xanobbl (3asdABneHus) BOeHHocnyXawmx o6
OCrMapmMBaHMM YBOJIbHEHUS pacCcMaTpMBalOTCSd B WMCKOBOM nopsake, a Xanobbl o
CHATUW  AWUCUMMJIMHAPHbLIX B3bICKAHMW — MO nMpaBuaaM, BO3HMKAKLWWUM U3
aAAMUHUCTPATMBHO-NPaBOBbIX OTHOLUEHWMN.

B Takux cnyyaax KOHCTUTYUMOHHbIM Cya npepnaraetr COOTBETCTBYHOLWUM
rocyaapCTBeHHbIM opraHam OTKOppPEKTUpPOBaTb NpaKkTUKy npuMeHeHus
HOPMAaTMBHOIO akTa.

Heckonbko MHasa cuTyauusa C mcnonHeHuvem peweHns KoHcTutyumoHHoro Cypaa
BO3HMKAeT B CJlyyae TnMpu3HaAHUS HOPMATUBHOIO akKkTa He COOTBETCTBYHLMM
KoHCcTUTYuUunn.

OcHoBHas npobnemMa C UCNOSIHEHMEM pelleHUs B TaKOM CNy4yae 3ak4yaeTcs B
TOM, 4TO6bl MPaBOTBOPYECKUA OpraH MpaBWIbHO YSCHWA COAEpXXaHWE peLlleHUs
KoHcTuTyunoHHoro Cyaa M B COOTBETCTBUM C ero 6yKBOM M AyXOM BHeC B



HOPMAaTMBHbLIN MPaBOBOWM aKT M3MeHeHUsa (MM  OTMEHWs, TMPUHSN  HOBbIN
HOPMATUBHbLIA aKT W Ap.). WNHorga BO3HMKAKOT BOMPOCbI, CBs3aHHble C TEM, 4TO
NpaBOTBOPYECKUIA OpraH BHOCUT W3MEHEeHWss B HOPMaTMBHble MpaBOBble aKTbl Ha
OCHOBaHuMK peweHnin Cyaa, HO B CaMMX aKTax UCKaxaeT coAep)XaHue peleHUn rno
pa3HbIM NPUYMNHAM.

AHanusnpysa 3Ty npobnemy, cneayer OCTaHOBUTbCA HA  BO3MOXHOCTAX
KOHCTUTYUMOHHOIO Cyaa npepnaraTtb cBoeobpasHble “noackaskun”
HOPMOTBOpYECKOMY opraHy. CywecTByeT AOCTAaTOYHO apryMeHTUMpOBaHHas Tou4Ka
3peHNUss 0  BO3MOXHOCTMU HEeraTMBHOro  MpaBOTBOpYEeCTBA CO  CTOPOHHDI
KoHcTuTyunoHHoro Cyaa. B camom aene, npmsHaBasi HOPMATMBHbIN MPAaBOBOM aKT He
cooTBeTcTBYOWMM KOHCTUTYUMU, KOHCTUTYuMOHHbIN Cya onpeaensieT C Kakoro
BPEMEHN HOPMATMBHbIN aKT yTpauuBaeT IOPUANYECKYIO CUY, T.e. NpekpalwaeT cBoe
aencrene. B 3ToM cMmbicne KOHCTUTYUMOHHbIM Cya BbICTynaeT KakK HeraTUBHbIN
NnpPaBOTBOPYECKUIN OpraH.

Bonee cnopHoOn gBNsieTca TO4YKa 3peHUs O BO3MOXHOCTU KOHCTUTYLMOHHOIO
Cyna BbiCTynatb B KadecTBe MO3MTMBHOIMO  MpPaBOTBOPYECKOrO  OpraHa.
OencteutenbHo, KOHCTUTYUMOHHbIN Cya He sSBASeTCA NnpaBOTBOPYECKUM OpraHoM B
NpsMOM cMbIcsie 3Toro cnoea. Kak M 60NbWMHCTBO KOHCTUTYLMOHHbLIX CYAOB,
KoHCTUTYunoHHbin Cyn Pecnybnukn bBenapycb HageneH nMpaBoOM  BHOCUTDL
npeanoxXeHus 0 HeobXxoaAnMOoCTH BHeCeHus B aKTbl AENCTBYOLLEro
3aKoHoAaTeNIbCTBa U3MEHEHUN U AOMNONHEHWNIN, MPUHATUS HOBbIX HOPMAaTUBHbIX aKTOB
(ctatbsa 7 3akoHa “O KoHctutyumoHHoMm Cyae Pecnybnukm benapycb”). OgHako B
3TUX CAy4yassiXx MpPaBOTBOPYECKMMW oOpraHamm sasnatTca [pe3uaeHT, [MapnamenT,
MpaBuUTENbCTBO, ApyrMe roCyAapCTBEHHble OpraHbl B COOTBETCTBMM C KX
KoMmneTeHumen. Bmecte c TeMm, GOpMynuMpyss CBOK MNO3ULMUIO MO KOHKPETHOMY
HOPMaTUBHOMY MNpPaBOBOMY akKTy nM60 BbICKasbiBas 06wyt MO3MUMIO N0  psaay
HOPMATMBHbLIX aKTOB (HanpuMmep, MO BO3MOXHOCTM rpaxaaHuHa obpawaTtbcsa C
Lenblo 3awWuTbl ero npas M cBobon B Cyd, AaXe eciM B HOPMATMBHBLIX akTax
npenycMaTpuBalOTCS MHble npoueaypbl Takon 3awmnTtbl), KOHCTUTYUMOHHBIM Cya, no
HalweMy MHEHMUIO, BbICTyNnaeT KOCBEHHO KaK MO3WUTMBHbLIM MPaBOTBOPYECKUI OpraH.
MpuyeM BCTpeyalTca cny4daum, Korga npaBOTBOPYECKMA OpraH  3amMCTBYyeT
COOTBETCTBYOLUME dbopmynupoBku HOPMAaTMBHOIO aKTa n3 peLeHuns
KoHcTuTyunoHHoro Cyaa.

He ocTtaHaBnuBascb nogpobHO Ha BOMpoOcCe O TOM, M3 KAKOM 4acTu pelleHus
KoHcTuTyunoHHoro Cyaa (MOTUBMPOBOYHOM WAM pPe30SIIOTUBHOW) NMPaBOTBOPYECKUN
opraH MOXeT WCnoab30oBaTb Takme QOpPMY/IMPOBKM B KayecTBe, KaK Yyxe
yKa3blBanoCb, CBOe0obpasHbIX NOACKA30K, cneayeT BCe Xe OTMEeTUTb, UTO B NpaKTUKe
paboTbl KoHCcTUTYumnoHHoro Cyaa Pecnybnnkn Benapycb nepBoHa4yanbHO OCHOBHble
npeanoXeHns wmusnaraamcb B MOTUBMPOBOYHOM 4acTW, a B Pe30JII0TUBHOM 4YacTu
peLleHns KOHCTaTnpoBancsa akT HECOOTBETCTBMS HOPMATMBHOIO akta KOHCTUTyumnm
M coaepxanucb  MNOpy4YeHUss NpaBOTBOPYECKOMY OpraHy O rpuBeaeHuM
HOPMaTUBHOIO NPaBOBOr0 akTa B COOTBETCTBME C 3ak/toyeHneM KOHCTUTYLMOHHOrO
Cyana. lNMo3aHee HepeAko B CBOMX 3akntoyveHmax KoHCTUTyumoHHbin Cya Pecny6bnmku
Benapycb WMEHHO B pe30JIOTUBHOM 4YacCTU BbiCKa3blBa/l CBOW KOHKPETHbIE
npeanoXeHns npaBoTBOPYECKOMY OpraHy.

Ona Toro 4yTtobbl NpaBOTBOPYECKUM opraH 6onee 4YETKO YACHUA MO3UUUIO
KoHcTuTyunoHHoro Cyga no HOpMATMBHOMY MpaBoOBOMY akTy, KOHCTUTYLMOHHbIN



Cya Pecnybnunkn BenapycCb UCMosib3yeT NpakTUKY TOMKOBAHUSA CBOMX 3aK/OUYEHUMN.
BO3MOXHOCTb TaKoro TOJIKOBaHUS npeagycMoTpeHa cTtatben 41 3akoHa O
KoHcTuTyunoHHom Cyge Pecnybnnkn bBenapycbk”. OdwuvumanbHoe TONKOBaHME
peLeHunin KOHCTUTYUNOHHOIO Cyana MoXeT OCYLLEeCTBNATLCS camum
KOHCTUTYUMOHHBbIM CyaOM M Ha npakTuke npom3BoamTtcad KOHCTUTYUMOHHbIM CyaoM
Pecnybnnkn Benapycb Kak nNo MHUUMATMBE roCyAapCTBEHHbIX OpPraHoB, WUMELWMX
npaBo Ha oduuumanbHoe obpaweHue B KOHCTUTYUMOHHbLIN Cya, Tak W ApYyrux
roCyAapCTBEHHbIX OPraHoB M AO/HKHOCTHbIX SINL, KOTOpble CBSi3aHbl C UCMOJIHEHUEM
peweHnin KoHctutyumoHHoro Cyaa. Tak, no npocbbe [MpokypaTtypbl Pecnyb6amnku
Benapycb KoHCTUTYyuMoHHbIM Cyan 25 mapta 1999 r. npuHan 3akntodeHune “O
TonKoBaHUM 3akntudeHnsa KoHcTutyumoHHoro Cypa Pecnybnuku benapycb ot 19
aekabpa 1994 r. “O cootBeTcTBUM KOHCTUTYUMM NpuUMeYdaHuss K cTtaTtbe 177
YronoBHoro kogekca Pecnybnukn Benapycb”, B KOTOPOM pasbsCHWUA psa NO3MUUN,
CBSI3aHHbIX C pelleHneM BOMpocoB 06 OTBETCTBEHHOCTM 3@ HEAOHOCUTENbCTBO U 3a
3apaHee He obelwaHHoOe YKpblBaTeNbCTBO ONM3KUX POACTBEHHMKOB MWW YS1EHOB
CeMbW Nnua, CoOBEPLUMBLLErro NpecTynaeHune.

CnepyeT TakXKe OTMETUTb, YTO yKasaHHas ctaTbs 3akoHa “O KOHCTUTYUMOHHOM
Cyne Pecnybnuku Benapycbk” nossonset KoHCTUTyunmoHHoMy Cyay OCyLWecTBASATb
TOJIKOBAHWE pelleHnin n no cobCTBeHHOM MHULMaTUBE.

MHbIM BapuaHTOM, MOMOrakwWwmMM MNpaBOTBOPYECKUM W MPaBONPUMEHUTENbHbLIM
opraHaMm YysiCHATb npasoByk no3umumnto KoHcTtutyumoHHoro Cyaa no oTAenbHbIM
BOonpocaM, Moryt saBnsatbcs peweHus KoHctutyumoHHoro Cypaa, cBsi3aHHble C
NPaKTUKOMN MCNOJSIHEHUSA paHee MNPUHATbIX peweHun Cyaa. KOHCTUTYUMOHHbIN Cypg
Pecnybnnkn bBenapycb 5 pekabpa 2000 r. npuHan peweHne “O npakTuke
npuMeHeHunsa peweHun KoHctutyumoHHoro Cyaa Pecnybnukm Benapycb oT 2 utons
1999 r. “"O HeKkoTOpbIX BOMpoCax nNpeacCTaBUTENbCTBaA B CyAe NO rpaXKAaHCKUM
aenam, ot 13 pekabps 1999 r. "O HekoTOpbIX BOMpocax obecrneyeHuns rpaxpaaHam
KOHCTUTYUMOHHOro MNpaBa Ha nMoJsiydyeHne puanvyeckom nomMowM B YrOSIOBHOM
npouecce, ot 4 uionsa 2000 r. "O HeKOTOpbIX BOMPOCaX, CBA3AHHbLIX C OKa3aHWEM
IOPUANYECKON MOMOLLUM OCYXAEHHbIM” B 4YacTuU peanu3auuun MosIoXKEeHUM ctaTbn 62
KoHCTUTYyumn”, B KOTOpOM Kak ©Obl noaBen WUTOMM MNpPaBOTBOPYECKON U
NpaBoOMNpPUMEHUTENIBHON MNpakKTUKKM No BonpocaM obecnevyeHns KOHCTUTYLMOHHOIO
npasa rpa)kgaH Ha oKasaHue UM PUANYECKON NOMOLLMU.

Mpu mncnonHeHun peweHnn KoHcTuTyumoHHoro Cyaa ocoboe MecTo 3aHuMmatoT
BOMPOCbI  UCMOJSIHEHUSA  peleHuMn TeMW  rocysapCTBEeHHbIMWM  OpraHamMu  u
AO/DKHOCTHLIMW ~ NIMUAMKW, KOTOpPbIM TakKue peleHus npsMo He aapecOoBaHbl.
Hanpumep, KOHCTUTYUMOHHbIN Cya NpuU3HAeT HEKOHCTUTYUMOHHbIM 3aKOH W
npeanaraet MNapnaMeHTy BHECTM B 3aKOH OonpefesieHHble U3MEeHEeHUs U A0MNOHEeHUs.
OA4HaKO B 3aKOHOTBOPYECKOM Mpouecce BO MHOMMX rocyfapcrBax y4dacTBYyeT He
ToNbkKO lMapnameHT, HO u Mpe3naeHT, KOTOPbIN 3T 3aKOHbl NOAMWUCBLIBAET U MOXET
BO3BpaTUTb MX B [lapnaMeHT ANns MOBTOPHOro ob6CyXaeHus M ronocoBaHusa (BETO
Mpe3snageHTa). Ecnun MapnameHT He npeogonesBaeT BeTo lpe3naeHTa, TO U3MEHEHMS
MU OOMOJSIHEHMS B 3aKOH, OCHOBAHHblE Ha 3aktoveHnsax KoHcTuTtyumoHHoro Cyaa, He
npuHUMatoTcs lNMapnaMeHTOM B YCTAHOB/IEHHbIA CPOK UM HEe NMPpUHUMAatoTCa BoobLue.
Moatomy  KoHCTUTYUuMOHHbIM  Cya, npepnaras NpaBOTBOPYECKMM  OpraHam
yperynuposatb  CUTyauumtd C  HEKOHCTUTYUMOHHbIM  MNpaBOBbIM  aKTOM, B
pPe30/JITUBHOMN YaCTMU CBOUX peLUEeHUN AOSIKEH YUUTbIBaTb N TaKMe MOMEHThI.



Ewe 6Gonee CcnoXHbIM aBNsieTcd BONPOC 06  WUCMNOMHEHUW  peLleHUi
KoHcTuTyunoHHoro Cypa TeMm opraHamm u AO/DKHOCTHbIMM NMUaMu, KOTOpble
NpUHMManM nNpaBoOBble aKTbl HA OCHOBE HOPMATMBHbIX MNpPaBOBbIX aKToB 6onee
BbICOKOW topuanyeckom cunbl. B crtatbe 9 3akoHa “O KoHcTuTyumoHHoM Cygae
Pecnybnnkn benapycb” yCTaHOBMEHO, 4YTO MPU3HaHME HOPMATMBHOIO akTa nmnbo
OTAENbHbIX €ro rMOJIOXKEHU He COOTBETCTBYWMM KOHCTUTYUMM wWnu  akTam,
obnagatownm 6onee BbICOKOM OPUANYECKOW CUNOW, SBNSIETCS OCHOBAHMEM ANS
OTMEeHbl B YCTAQHOBMIEHHOM MOpsSAKe MON0XEHUN ApYrMX HOPMATUBHbLIX aKTOB,
OCHOBAHHbIX Ha TaKOM aKTe WM ero OTAeNlbHbIX MOJIOXEeHUAX  nbo
BOCMPOM3BOASILLMX €ro Uan coaepxalinx 3T nonoxeHus. MNonoxeHns Takmx akToB
He MOryT MPUMEHATbCS CyAamu, APYrMMU OpraHaMm U AOSHDKHOCTHbIMKM nuvuamMu. ITa
Ha nepsbin B3rnaa obocHoBaHHas U fiorMyHasa cratbs 3akoHa “"O KOHCTUTYLUMOHHOM
Cyne Pecnybnukm benapycb” Bce Xe He JAaeT 4YeTKoro OTBeTa Ha BOMpoc o
MeXaHM3Me UCMoSIHeEHUs peweHnin  KoHcTuTyumoHHoro Cyaa B OTHOLIEHWUM
HOPMATUBHbLIX AaKTOB, OCHOBA@HHbIX Ha HOPMATMBHbLIX akTax 6onee BbICOKOM
topuanyeckon cunbl (CPOKM OTMEHblI TaKMX HOPMATMBHbIX aKTOB, MOPSAOK pelleHus
BOMPOCOB, CBSA3@aHHbIX C BO3MOXHbIMM npobenamm B 3akoHoAaTeNnbCTBE M Ap.).
KpoMe TOro, CNOXHbIM SIBASETCSA B 3TOM OTHOLWEHWUW U KOHTPOJSIb 3a UCMOJSIHEHUEM
NpaBOTBOPYECKNUMN OpraHamm, npuvHMMarowmmm (M34arowmMMmn) HOpMaTMBHbIE aKThl,
OCHOBAHHbIE Ha peLeHMsIX BbIWEeCTosIWero rocyaapCTtBeHHOro opraHa. Hanpwumep,
ANs peanun3aumun 3akoHa o 6toaKeTe NPUHUMAKOTCS HOPMATUMBHbIE NPaBOBble aKTbl HE
TONIbKO pecnybnmnKaHCKMX rocyaapcTBeHHbIX opraHos (MpaBuTenbCcTBa, MUHUCTEPCTB
W Ap.), HO W MpaBOBble aKTbl MECTHbIX MNpPeACTaBUTENbHbIX WU MCNOAHUTENbHbIX
OopraHoB. HeT cCOMHeHuin B TOM, 4TO KOHCTUTYyuMOHHOMY Cyay AOCTAaTOYHO C/IOXHO
(nnn  paxe HEBO3MOXHO) TMOSIHOCTbIO MPOKOHTPOAMPOBaTb JAAHHYK CUTyauumio.
Moatomy B cBOMX peweHnsax KOHCTUTYUMOHHbIM Cya MOXeT npeanoXuTb
MpaButenbCTBy (MM APYrMM rocyaapCTBEHHbIM opraHam) obecneymTb B TeyeHue
onpeaesieHHOro  Cpoka  npuBeAeHME  HOPMATUBHbLIX  AKTOB  HMXKECTOSLWMX
roCyAapCTBEHHbIX OpraHoB (AO/MKHOCTHbIX 1uUL) B COOTBETCTBME C pelleHneMm
KoHcTuTyunoHHoro Cypa. K nogobHOMYy KOHTPOMAK, Ha Haw B3ris84, AOSDKHbI
NpUBAEKATbCA M OpraHbl MPOKYypaTypbl, MOCKOJIbKY B psiAe CTpaH, B TOM 4ucne un B
Pecnybnuke benapycb, B KOMMETEHUMIO OPraHoB MNpOKypaTypbl BXOAST BOMPOCHI
obLwiero Hag3opa, M yKasaHHble opraHbl 06/1a4al0T NpaBoOM NPUHECEHUS NMPOTECTOB B
OTHOLUEHMWN HE3AKOHHbIX MPaBOBbIX aKTOB.

KoHcTuTyunoHHbin Cyan Pecnybnuku Bbenapycb ucnonb3lyeTr u apyrme ¢opmbl
BO34ENCTBUA HA WUCNOJHEeHWe cynebHbiX pelweHW npaBOTBOPYECKUMU U
NnpaBoOMNpPUMEHUTENbHBIMM OpraHamm. K TakuM ¢opMaM OTHOCATCS obpaleHuns
KoHcTuTyunmoHHoro Cyga K  yKasaHHbIM OpraHaMm C  NpeasioXXeHusMu o
Heo6Xx0AMMOCTM CBOEBPEMEHHOIO W HaAsexawero WCNOSHEHUS €ero peleHun,
yyactme cneuymanmctoB KoHcTuTyumoHHoro Cyaa B pas/iMyHOro Buaa paboumx
rpynnax no paspaboTke M3MEHEHUN U AOMOSIHEHUA B HOPMATUBHbIE NPaBOBbIE aKThI,
BbiTeKarowmx mn3 peweHnn Cypa, obobuieHne npakTUKU UCMNONHEHUS CyaebHbIX
pelweHnin B exerogHblx nocnaHmax KoHctutyumoHHoro Cyapa [lapnaMeHTy u
Mpe3npeHTy U A4p.

CnepyeT OTMeTUTb, YTO rOCYAApPCTBEHHbIE OpraHbl W AO/MKHOCTHblE fiMua B
Pecnybnuke benapycb B OCHOBHOM BHMMATENbHO OTHOCATCA K Heo6xoAMMoCTu
npuBeAeHNUS HOPMAaTUBHbLIX MPABOBbIX aKTOB B COOTBETCTBME C peLleHUsAMU



KoHcTuTtyunoHHoro Cyaa. BMecTte ¢ TeM 3akoHoaaTenbCTtBOo Pecnybnukn benapycb
He npeaycMaTpuBaeT KOHKPETHbIX BUAOB OTBETCTBEHHOCTM 3@ HEWUCNOJSIHEHME
peweHnn KoHctutyumoHHoro Cyaa, xotsa B ctratbe 10 3akoHa “"O KOHCTUTYUMOHHOM
Cyne Pecnybnunkn benapycb” YyCTaHOB/EHO, 4UTO OTKa3s WM YKJIOHEHue OT
pacCMOTPEHUs, HapyleHWe CpPOKOB, HEUCNOJSIHeEHME  WIN  HeHajsiexallee
ncrnonHeHne peweHunn KoHcTuTyumoHHoro Cyaa BreKyT OTBETCTBEHHOCTb B
COOTBETCTBUM C 3aKoHoaaTenbCTBOM Pecnybnukn Benapycb. [JO NpuUHATUA HOBOIO
YronoBHoro kopaekca Pecnybnuku Benapycb B paHee AENCTBYHOLEM YrOS0BHOM
npase 6bina npegycmoTpeHa (ctatbs 167' YK) yronosHasi OTBETCTBEHHOCTb A4
OO/IHKHOCTHbIX /ML, 3aHMMaloLKMX OTBETCTBEHHOE MOJIOXEeHMEe, 3a MNOHYXAeHne K
HencnosHeHuto peweHnn KoHcTutyumoHHoro Cyaa. B gencTByloweM B HacTosilee
BpeMsa YronoBHoM kofekce Pecnybnuku bBbenapycb Takas crneumanbHas CcTaTbs
OTCYTCTBYET, XOTS B WHbIX HOPMATMBHbIX MpPaBoOBbiX akTax (Adekpet [lpe3unaeHTa
Pecnybnnkn benapycb oT 26 utona 1999 r. N2 29 “O aononHUTesNbHbIX Mepax Mo
COBEPLUEHCTBOBAHMIO  TPYAOBbIX  OTHOLWIEHWW,  YKpenaeHuwo  TpyaoBOM n
WUCMOTHUTENBbCKON  AUCUMMANHBLIY M Ap.) YCTAHOB/IEHbl HEKOTOpble  Mepbl
OTBETCTBEHHOCTU 3@ HeucrnonHeHune cyaebHbix peweHunin. Kpome TOro, B OTHOLWEHUMU
MapnameHTa ctatbenn 94 KoHcTuTyummn Pecnybnuku bBenapycb npeaycMoTpeHa
BO3MOXHOCTb  pocnycka nanat [lapnameHtTa B  cnydae rpyboro  wam
CUCTEMATMYECKOro HapyweHus nanatamm [lMapnameHta KoHCTUTyummn Pecny6nnku
Benapycb. Ha Haw B3rngh, K TakKMM  HapyweHUAM MOXET OTHOCUTbCA U
HencnosHeHne peweHnin KoHcTtutyumoHHoro Cyaa.

KOHCTUTYUMOHHbIE CyAbl B MOCTCOBETCKUX FOCyAapCTBax CO34aHbl CPAaBHUTENbHO
HefaBHO. Hepeako y HMX BO3HUKAKT Takue npobnembl, KOTOpble B rocyaapcrBax C
YCTOABLUIMMCA OTHOWIEHMEM K KOHCTUTYUMOHHOMY TMPaBOCYAMUIO CUUTAOTCA YXe
AABHO pelleHHbIMK, B TOM Yynucne u npobsiembl, CBA3aHHbIE C MCNOHEHMNEM CyAebHbIX
peweHun. lMoaToMy o6MeH ONbITOM Ha KOHdepeHUuMssX No AaHHbIM npobnemam
npencrasnseTcs BecbMa Ba>HbIM ans obecneyeHuns 3P PeKTUBHOCTHU
KOHCTUTYLUMOHHOI0 KOHTPONS.

A. V. Mariskin
Vice-Chairman of the Constitutional Court
of the Republic of Belarus

The Mechanism of Implementation of the Decisions of the Constitutional
Court of the Republic of Belarus

The implementation of the decisions of the Constitutional Court of the Republic
of Belarus is mainly within the competence of those state bodies and officers, whom
the concrete decision of the Constitutional Court is addressed.



The Constitutional Court can recognize a normative legal act as not having legal
force either from the moment of its adoption, or from the moment of the adoption
of its decision, as well as from the moment which is provided for by the
Constitutional Court’s decision. There are particular difficulties concerning the
implementation of those decisions, which recognize the legal norm as not having
legal force from the moment of the adoption of this norm. Such difficulties are
explained with the fact, that earlier this normative legal act has given birth to
particular legal consequences for the citizens, state bodies, legal entities, and the
recognition of such norm as not having legal force from the moment of its adoption
may cause serious legal quarrels.

The problems concerning the implementation of the decision of the
Constitutional Court of the Republic of Belarus are not rare. Especially these
problems concern the decisions which declare normative act as unconstitutional.
The main problem concerning the implementation of such decisions is connected
with the correct understanding of the content of the Constitutional Court’s decision
by the legislator and the accomplishment of relevant legislative amendment in
accordance with the letter and spirit of the Constitutional Court’s decision.
Sometimes, the legislator initiates relevant amendments on the basis of the
Constitutional Court’s decision, but the real content is distorted in the amendment.
The opportunity of the Constitutional Court to suggest “prompt” to the legislator is
a real measure for avoiding such problem. There is a justified point of view on the
opportunity of negative law-making power by the Constitutional Court. More
arguable is the point of view concerning the Constitutional Court’s ability to conduct
as a positive law-making body. Really, the Constitutional Court is not a law-making
body within the direct content of this word. Like many Constitutional Courts, the
Constitutional Court of Belarus also has a power to make a suggestion concerning
the necessity to amend the relevant legal provision. But in this cases the law-
making bodies are the President, the Parliament, the Government. Meanwhile, the
Constitutional Court, formulating its legal position concerning the relevant legal act,
indirectly acts as a positive law-making body. There are cases, when the law-
making body borrows the relevant formulations for the legal act from the decision
of the Constitutional Court.

One of the measures to insure the strict understanding of the Constitutional
Court’s decision by the legislator is the Constitutional Court’s practice to interpret
its own decisions. The opportunity of such interpretation is provided for by the Law
on the Constitutional Court of Belarus. The official interpretation of the decisions of
the Constitutional Court is carried out by the Constitutional Court itself and in
practice this power is implemented on the basis of the initiative of various state
bodies, who are entitled to appeal to the Constitutional Court, as well as of the
initiative of the Constitutional Court itself.

Another measure, which helps the law-making and law-implementing bodies to
understand the legal position of the Constitutional Court, are the decisions of the
Constitutional Court, concerning the practice of the implementation of the decisions
adopted by it.

The Constitutional Court uses also other measures to insure the implementation
of its decisions by the law-making and law-implementing bodies. As a rule the
Constitutional Court indicates in its decision a concrete period for the



implementation of its decision. This measure allows the Court to insure more
effective control on the implementation of its decision, as well as to suggest more
concrete tasks to the legislator on the preparation of the amendments of relevant
legal norms.

In order to insure the implementation of its decision the Constitutional Court
may also address a suggestion to the relevant state body, mentioning the necessity
of implementation of its decision in time and properly.

M. Pikramenos
Associate Councillor Council of State

Judicial independence and
judicial review of the constitutionality of laws:
constitutional guarantees and public practice in Greece

1.The Constitution of 1975/1986/2001

The military dictatorship of 21.4.1967 ended in July 1974 and it left behind a
national tragedy, the Turkish invasion of Cyprus, and political chaos. The
government of National Unity, which was formed, proclaimed general elections. The



5t Revisionary Parliament, which came out of the November 17", 1974 elections
enjoyed an almost absolute constitutional power. The new Constitution was voted in
June 1975. The first article provides that the form of government is parliamentary
republic. The principles of the new Constitution are the popular sovereignty, the
parliamentarism, the separation of powers, the rule of law and the political
pluralism.

The Constitution 1975 has been revised twice. At first in 1986 but the revision
was limited to the competences of the President of the Republic.The second revision
came into force in April 2001. The Parliament modified many provisions in different
sections of the Constitution, including the individual and social rights and the
judicial power.

2.The separation of powers and the rule of law

The Constitution declares the principle of the separation of powers (article 26),
which is not subject to revision. As in every parliamentary system of government,
the separation of powers is not absolute but relative. The practical importance of
this principle lies nowdays, bacicly in the independence of the judiciary. Its main
consequence is that judicial decisions may not be altered by statutory law.

The principle of the rule of law was not explicitly mentioned in the Constitution
up the recent revision of 2001. The new article 25 provides the rule of law which is
supplemented by the welfare state. The rule of law guarantees the independence of
the judiciary (article 87 et seq), the duty of the judiciary to review the
constitutionality of laws (article 93 IlI) and everyone’s right of access to courts
(article 20 1).

3. The judicial independence

The fifth section of the Constitution has the title “Judicial Power” and embodies
the guarantees of judicial independence and the bacic principles of judicial
organisation.

a. Organisation and Jurisdiction of the Courts

The Greek courts are distinguished into administrative, civil and criminal courts
(article 93 ).

The civil courts have jurisdiction on all private disputes (article 94 111), and the
punishment of crimes belongs to the jurisdiction of criminal courts (article 96 I). On
top of the pyramid stands the Supreme Court. The jurisdiction of the Supreme
Court pertains the reversal upon petition of final judgements of civil and criminal
courts.

The hearing of administrative disputes belongs to the jurisdiction of
administrative courts (article 94 1). The Council of State is the Supreme
Administrative Court, which is competent, mainly, to receive applications for
annulment of administrative acts and appeals on law against judgments of
administrative courts (article 95).

In the article 100 the Special Highest Court is founded. The Court is composed
of the Presidents of Supreme Court, of the Council of State and of the Court of
Accounts, four members of the Council of State and four members of Supreme
Court. The Special Highest Court is not a Constitutional Court of general
jurisdiction. To the jurisdiction of this court belong special cases, which concern the
review of parliamentary elections, the review of the results of referenda, the



settlement of any conflict between the courts, the settlement of controversies on
whether the content of a statute is contrary to the Constitution.

b. Functional and Personal Guarantees of Independence

Judges enjoy functional and personal independence (article 87 1). Functional

Independence is specified in article 87 Il: “In the discharge of their duties,
judges shall be subject only to the Constitution and the laws”. The meaning of this
provision is that judges are not subject to other state powers or judges of higher
rank.

The guarantees of personal independence serve the functional status of judges.
The greek Constitution includes sufficient guarantees of personal independence,
which cover, entirely, the career of the judges. The judicial functionaries are
appointed in compliance with the law determining the qualifications and the
procedure for their appointment (article 88 1). The law provides that judges are
appointed, after finishing, successfully, a training period in National School of
Justice. They remain in office until they reach the age of 65 or 67, even if the post,
in which they are appointed, is abolished by law (article 88 1V, V). Promotions,
transfers etc of judges are effected by presidential decree, in compliance with a
prior decision by the Supreme Judicial Council. The Council is composed of the
president of the respective highest court and of members of the same court (article
90 1). After the recent constitutional revision, in the Supreme Judicial Council
participate two judges of inferior ranks with advisory vote.

4. The judicial review of the constitutionality of laws

According to the greek Constitution, the judicial review of the constitutionality of
laws is allowed to every court (article 93 1V). The revision of 2001 has introdused
an exception to this rule concerns the panels of the three Supreme Courts. If they
incline to accept the view that a formal law is unconstitutional, they may not render
a final judgment but are obliged to refer the matter to the full bench (article 100
V).

The review of the constitutionality of laws is restricted to content of the law, and
it does not refer to its formal constitutionality. Under these provisions, the courts
may not examine whether the rules of procedure for the enactment of the law in
Parliament have been complied with.

If a court considers a law unconstitutional, it does not apply the law in concreto,
but the law remains still valid. Judicial review of laws is not a review of conformity
with the Constitution. Courts do not review whether a law complies positively to the
Constitution, but whether it is not contrary to the Constitution.

As | have already mentioned, the Special Highest Court settles the controversies

on the unconstitutionality of formal laws when conflicting judgments have been
pronounced by the three Supreme Courts. This provision is necessary for the
unification of the Supreme Courts’ jurisprudence and for the benefit of the certainly
of law.

5. The main problems of judicial independence in public practice

The greek constitutional and political history of 19" and 20™ century, up to
1974, was characterised by continuous and deep crises of the political system and
systematic violation of the Constitution. Geographic, political and social
circumstances had imparted peculiar characteristics to the institutions, when
compared to other european countries with the same type of government. The



political life was full of tough conflicts, without rules, between the political parties
and the Crown. The army had an autonomous political role and the result was the
imposition of dictatorial regimes. The problematic function of the political
institutions had destructive influence, all this period, to the judicial independence.

After the restoration of democracy, in 1974, the country has a stable and
powerful parliamentary system, the function of the institutions is satisfactory and
the State respects the individual and social rights of the citizens. Greece is an état
de droit and the open interventions in the judicial independence, against the
constitutional guarantees, belong in the past.

The establishment of judicial independence, in general, at the level of public
practice, does not mean that there are not specific problems, which are connected
with the nature of modern democracies. There are three main factors which
threaten the judicial independence.

The first factor is the great economic interests, the criminal organizations and
terrorism. The globalisation of economy and the development of criminal methods
are the new parameters of our world. In this social and economic environment,
judges have the great responsibility to guarantee the legality. It's an extremely
difficult effort, because they very often have to face corruption, blacmail, revenge
and threats. The public opinion has the impression that there are judges who don’t
resist and they exercise their duties under the influence of social and economic
interests. In Greece the Minister of Justice has raised disciplinary action against
judges and we can find condemnatory decisions of disciplinary councils, but the
reliability of judicial power is still an open problem, especially when the litigants are
powerful members of our society.

The second problem is the attitude of political power towords the judiciary. All
the governments, from 1974 until now, have been criticized for interventions, of
different types, in the judiciary. The criticism concerns, mainly, the article 90 of the
Constitution, which provides that the promotion of the Presidents and the Vice-
Presidents of the three Supreme Courts belongs to the Cabinet. There are
complaints that the governments choose judges who are politically sympathetic to
them, which is the most important criterion. Because of this criticism, not always
justified, the article 90 has been revised recently and the Presidents are chosen for
four years and then they retire. The new provision does’t concern the Vice-
Presidents, and, anyway, it doesn’t solve the problem completely.

The third problem is the internal aspect of judicial independence. Judges of
inferior ranks are, in constitutional terms, independent but, in practical terms, they
are under the authority of judges of superior ranks. The members of the Supreme
Judicial Council decide for the promotions, transfers, detachments of judges, and
there have been complaints that they exercise, sometimes, their authority without
objective and stable criteria. The recent constitutional revision provides the
participation of judges of inferior ranks, with advisory vote, in the Supreme Judicial
Council, but this solution is not efficient to guarantee an open and reliable system.

As | have already mentioned, all the greek courts shall be bound not to apply a
statute whose content is contrary to the Constitution. In practical terms, this
constitutional duty is exercised, mainly, by the Supreme Courts and especcialy by
the Supreme Administrative Court. The courts are very close, generally, to the
theory of “judicial self-restraint”, but there are exeptions in this rule. The most



characteristic paradigm is the jurisprudence of the 5™ Section of the Supreme
Administrative Court for the protection of the natural and cultural environment. The
previous conservative government and the present government of the Socialist
Party have reacted, declaring that judicial activism is against the democratic
character of our State.

It is obvious that there are judicial decisions with great political and social
interest. The reactions of the government depends on the results of the judicial
review. If the court finds a law unconstitutional, the government accuses the judges
for activism and on the other hand the opposition parties approve, usually, the
attitude of the judges. The picture is different when the court finds a law
constitutional. The government declares the judicial independence and the other
political forces protest that government intervenes in the judiciary.

Under these circumstances, judiciary is in a very peculiar position, because
judges are not politicians but their decisions have significant influence in the
political life. The only answer of the judiciary is: judges far from the political
interests and judicial decisions with convincing foundation.

Judicial independence in Greece is not, nowadays, a matter of constitutional
provisions or institutions. It’'s, in the first place, a matter of personal responsibility
of judges. They are obliged, in this complicated political and social environment, to
exercise their duties as guards of the individual and social rights, of the public
interest and, finally, of the democratic and parliamentary system.

®. IN. ToxaH
uneH KoHctutyumoHHoro Cyaa
Pecnyb6nnkun ApMmeHusn

Mpo6nembl ncnonHeHnsn akToB KOHCTUTYLMOHHOIO
Cyna Pecnybnunkun ApMmeHusn

B TeueHne 6onee 5 net ceoen aesaTenbHOCTU KOHCTUTYUMOHHBIN Cya Pecnybnnku
ApMeHunsa paccmoTtpen 6onee 320 gen, npuvHAn okono 450 NpOTOKONbHbIX peleHnn,
OTAeNbHblE HOPMbI 5 MeXAyHapoAHbIX AoroBopoB Pecnybnuku ApmeHus, a Takxke 8
3akoHOoB Pecnybnukn  ApMeHuMa  6bIIM NpU3HaHbl He  COOTBETCTBYHOLLMMU
KoHcTuTyunn Pecnybnukmn ApmeHus. bonee pecsatm obpaweHuin [Npe3mageHTa He



6b11n BoobLWE NMPUHATLI K pacCMOTPEHMI0 KOHCTUTYUMOHHbLIM CyaoMm, T. K. no dopme
He cooTBeTCTBOBaNN TpeboBaHMAM 3aKOHa.

Mo MexayHapoAHbIM CTaHZapTaM Takas AeATeSIbHOCTb CUYMTaeTCa AOCTaToO4YHO
pe3ybTaTUBHOWN.

B ocHoBe noctaHoBneHuin KOHCTUTYyumoHHOro Cyza no KaxaoMy Aeny NexuT
OFpOMHbLIN  Tpya uneHoB KoHcTuTyumoHHoro Cyaa, cneunanucrtoB annapara
KoHcTuTyunmoHHoro Cypaa no  riybokoMy M BCECTOPOHHEMY  U3YYEHWUIo
MeXAYyHapoAHbIX [AOKYMEHTOB KOHCTUTYUMOHHOrO KOHTPOJA, O3HakKoMJIeHne C
MeXAYHapOAHOW MPaKTUKOM KOHCTUTYLUMOHHOINO MNpaBoCyAus, a TakKXe aHanus u
060CHOBaHMEe TMpPUMEHEHUs COOTBETCTBYHOWMX HOpPM KOHCTUTYumMn Pecny6ankm
ApmMeHus.

[na ycTaHoBneHns ceoer no3munmm KoHCTUTyumoHHbin Cya Pecnybnnkn ApMmeHuns
LWMPOKO MCNONb3yeT  CpaBHUTENbHbIN aHanus MeXAyHapoAHOoro onbITa
KOHCTUTYUMOHHOIrO rpasa, MNpPaBONPUMEHUTENIbHYIO MpPaKTUKY W TeopeTnyeckue
0bobueHus.

1. CornacHo cTt. 102 KoHcTuTyumm Pecnybnumkm ApMeHuss u cT. 64 3akoHa
Pecnybnnkn ApMmeHns "O KoHcTUTyumoHHoM Cyae" KoOHCTUTyumoHHbin CyAa
NPUHUMAET NOCTAHOBIEHNS U 3aK/TIOYEHMUS.

KoHcTuUTyumnsa Pecnybnmkn ApMeHMs 4eTKO yCTaHaB/iMBaeT, N0 KaKuMM BOMpocCaM
CBOEN KOMMETEHUMM M B KaKOM pexume ronocoBaHnsd KoHCTUTYUMOHHbIM Cypg
NMpMHMUMaeT CBOW akKTbl. B 4yacTtHocTtu, cornacHo ct. 102 KoHCTuTyumm u cT. 65
3akoHa Pecnybnunkn ApmeHunsa "O KoHcTutyumoHHoM Cype" KOHCTUTYyumoHHbIM Cya
NPUHUMAET MOCTAHOB/IEHMS MO BOMpoOCaM, NepeyncsieHHbIM B nyHKTax 1-4 n 9 cT.
100 KoHCTUTYuMmn, T.e. KOrga B yCTaHOBJ/IEHHOM 3aKOHOM MNopsaKe:

1. yCTaHaBnInBaeT COOTBETCTBME 3aKOHOB, MOCTAHOB/IEHNM HauMOHaNbHOro
CobpaHusa, ykasoB, pacnopshkeHun [lpe3snaeHTta Pecnybnmku, MOCTAaHOBAEHMUMN
lNMpaButenbctBa KoOHCTUTYUUU;

2. yCTaHaBAuBaeT A0 paTudukaumm MexayHapo4HOro AOorosopa COOTBETCTBME
KOHCTUTYUMM 3aKpenneHHbIX B HeM 0653aTeNbCTB;

3. pewaeT cnopbl, CBsA3aHHble C pe3ynbTatamm pedepeHaymoB, BblI6OpoOB
Mpe3naeHTa Pecnybsinkn v genyTtaTos;

4. NpU3HAeT HenpeoaOoSIMMbIMU UAN YCTPAHEHHbIMW MNPEnsaATCTBUS, BO3HUKLIME
Ans KkaHgmaaTtos B [pe3naeHTol Pecnybnuku;

5. B NpeAyCMOTPEHHbIX 3aKOHOM c/yyasx nMpuHUMaeT MNOCTAHOBJEHUA O
NMPUOCTAHOBNIEHUU WU 3anpeLleHnn AedaTenbHOCTU NapTun.

KOHCTUTYUMOHHBIN Cya NpuMHUMaET 3ak/to4vYeHUs no BonpocaMm, nepeymcieHHbIM
B nyHKTax 5-8 ctatbn 100 KOHCTUTYUMMN, T.€. B YCTAHOB/IEHHOM 3aKOHOM Mnopsake:

1. AaeT 3aK/l4vYeHMe O HalMyMM OCHOBaHUM ANs OTpeweHUuss OT AO0/HKHOCTMU
Mpe3naeHTa Pecnybnnku;

2. AaeT 3aK/louYeHue 0 Mepax, NnpeayCcMoOTpPeHHbIX NyHKTamMu 13 u 14 ctatbun 55
KoHCcTUTYyuum;

3. AaeT 3ak/loyeHMe O HEeBO3MOXHOCTU ucnosiHeHus lMpe3naeHToMm Pecnybnuku
CBOMX NOJIHOMOYUN;

4. paeT 3aknyveHMe O npekpaweHUn MoSHOMOYMN 4YneHa KOHCTUTYLMOHHOro
Cypna, ero apecrte, npuBfeYEHUM K YrosOBHOM WAN  AAMUHUCTPATUBHOWN
OTBETCTBEHHOCTU B cyaebHOM nopsigke.



KpomMe TOro, cornacHo c1. 65 3akoHa Pecnybnuku ApmeHusa "O
KoHcTuTyunoHHom Cype" no BonpocaM MNoOAroTOBKWM Aen K pPacCMOTPEHUD U
BOMNpPOCaM pacCMOTPEHMUS, a TakXe Mo UHbIM BOMPOCaM, CBA3aHHbIM C OpraHmM3aunen
ero neatenibHoCcTn, KOHCTUTYUMOHHbIN Cya NpMHUMaeT npoueaypHble pelleHus.

Takmm ob6pasoM, no 3akoHogaTenbCTBY KOHCTUTYUMOHHLIM Cya npuHumaet 3
BMAa aKTOB-MNOCTAaHOBJ/IEHUN, 3aK/IIOYEHUs, NpoueaypHble peLlleHuns.

2. lOpngnyeckaa npuvpona m npasoBble nocneacTene aktoB KOHCTUTYLMOHHOMO
Cyna Pecnybnukun ApMeHUs pasHble.

MoctaHoBneHuss KoHctutyumoHHoro Cyaa Pecnybnuku ApMeHuns  uMmeroT
B/IACTHbIN, pacnopsauvTenbHblA XapakTep. JTO Te peleHuns, aKTbl, B KOTOPbIX
COAEPXXUTCS OTBET MO CYLWEeCTBY BONpoca, NOCTaB/eHHOro B obpalleHnn 3aasumtens.

CornacHo c1. 102 KoHCcTuTyummn Pecnybnukmn ApMeHus u CcT. 64 3akoHa
Pecny6naunku ApMeHus "O KOHCTUTYUMOHHOM Cyae" NOCTaHOBAEHUS
KoHcTUTyunoHHoro Cyaa OKoH4YaTesbHbl, NepecMoTpy He noajsexaT U BCTyrnawT B
cuny C MoOMeHTa onybnukoBaHuda. [loctaHoBneHnsa KoHCTUTyumoHHoro Cypaa
obs3aTeNnbHbl K WCNOSIHEHUIK Ha Tepputopum Pecnybnuku. WX rocyaapCTBeHHO-
BNaCTHbIM XapakTep noAvYepKMBaeTCcsd TeM, UYTO 3TU aKTbl BbIHOCATCA WMEHeM
Pecnybnnkn ApmeHuns. C MoMeHTa cBoero dopmupoBaHus (despanb 1996r.)
KoHCTUTYUMOHHBbIN Cya Pecnybnuku ApMeHns npuHan okono 320 noCTaHOBAEHUMN.

3akntoveHns KoHctutyumoHHoro Cyaa Pecnybnumkm ApMeHUss He UMerT
BNlaCTHbIM XapakTep. DTO TakxXe ¢opMa UTOroBOro peweHus no CyLlecTBy 3anpoca,
HO B HEM /NUWb [aeTcs KOHCTaTauuss TOro WAM MHOro dakra. 3aKa4veHus He
BbIHOCATCS OT MMeHu Pecnybnunkn. KoHCcTUTyumen n 3akoHOM Pecnybnuku ApMeHus
"O KoHcTuTyunmoHHoM Cyae" He YCTaHOB/IEHO, 4TO 3ak/lo4veHue SBJsSeTcs
OKOHYaTesIbHbIM, He MOAJIeXUT nepecMoTpy, o06sa3aTelbHOM K WCMOSHEHUIO Ha
TeppuTopumn Pecnybnumkun.

MOXHO KOHCTaTuMpoBaTb, 4TO MO KOHCTUTYUMM TONbKO MNOCTaHOBJIEHUS
KoHcTuTyunoHHoro Cyaa Pecny6inkn ApMeHus SBASKOTCS HOPMATMBHO-NPaBOBbIMU
aktammn. OHM cocCTaBnsOT HOBOe, "NpeueneHTHoe", "cyaebHoe" nMpaBo KakK BaXXHbIN
NMCTOYHMK nNpaBa B PA. B nonb3y 3Toro NnpuHUMNManbHOro Bbieoga (OTMETUM, YTO A0
NpuHaTMa KoHcTutyumm Pecnybnumkmn ApMmeHuna 1995r. Hukakme pelweHusa nbbix
cynebHbIX  MHCTaHUMMW  He  Npu3HaBaJMCb  HOPMaTUBHbIMW  aKTaMu,  NO
rocnoacTteytowen B 6biBwen CCCP npasoBon Teopun cyaebHble akTbl UMenu
NUCKNOYNTENBHO MPaBONPUMEHUTENbHbLIA XapaKTep WM He coAepXXasnm HOpM npasa)
CBMAETENbCTBYIOT NOMIOXEHUSA CT. 4 HOBOro 3akoHa "O nopsiake NpoBO3riaweHus um
BCTYMJ€HNA B CWUNYy 3aKOHOB M HOPMATMBHO-NpaBoBbiXx aktoB PA", cornacHo
KOTOPOMY B KayecTB€ HOPMaTUBHO-MPABOBbIX AaKTOB MPUHATbI MOCTAHOBNEHMUS
KoHcTuTyunoHHoro Cyana O COOTBETCTBUM 3aKOHOB W APYrMX HOPMaTUBHbLIX aKTOB
KoHcTuTyunn. EcnmM ydyecTb, 4YTO HOPMaTuMBHO-MpaBOBble aKTbl, B TOM 4ucie u
3aKoHbl Pecnybnukn ApMeHusi, Npu3HaHHble nocTaHoBsieHneM KOHCTUTYLMOHHOIO
Cyda aHTUKOHCTUTYUMOHHbIMU, TEpSAlT CBOK HPUAMYECKYHD CUY W He MOoryT
NPUMEHATLCA Ha BCen TeppuTopunm Pecnybnuvkn, TO MOXHO YTBEpPXAaTb, YTO 3TU
nocraHosneHus  KoHctutyumoHHoro  Cyana  Pecnybnukm  ApMeHUS  UMeKT
OpPNANYECKYD cuny "Bbille" 3aKOHOB M BCEX MHbIX HOPMATMBHO-MPABOBbLIX AKTOB U
OENCTBYIOT, MO CyTU, HapaBHe C KOHCTUTYLMNOHHbIMW HOPpMaMM.

NHTepeCHO OTMeTUTb OAMH BaXXHbIM MOMEHT, KaCalWWNCH HOpuanYecKon cunbl
3aknodeHnn KoHctutyumoHHoro Cyaa Pecnybnukm ApmeHusi. Kak oTMedanocsb,



KoHcTuTyuns wn 3akoH Pecnybnnkn ApmeHua "O KoHCTUTyumoHHoM Cype"
YNOSIHOMOYMBAKOT OpraH KOHCTUTYUMOHHOrO MpaBoOCyamsa AaBaTb 3aK/AK4YeHUs Mo
BOMpoOCaM, rnepeydyncrsieHHbiIM B nNyHKTax 5-8 cratbn 100 KoHCcTUTyuun. 3ITO
UCKIIOUYUTENBHO BaXHble, BO MHOMOM "MOAMUTM3NpPOBaHHbLIE" BOMPOCHI, KpawnHe
"HenpuaTHble" ansa Bcex KOHCTUTYUMOHHbLIX CyaoB. OHWM HaxXoASATCA HaA rpaHu
MOIUTUKM W nNpaBa, WMEKT OrpoMHbIN 06WECTBEHHbLIN pPe30HAHC, pa3Hble
NOSIMTUYECKNE CWUSbl, OpraHbl MacCcoBOW MHMOPMAaUMN AaKTUBHO BbICKA3blBAlOT CBOWU
3auHTEpecoBaHHble MHEHWE, OCYLLECTBASIT aKuun, NbiTasgsCb KOCBEHHO "BAMATL" Ha
BepaukT KoHcTuTyumoHHoro Cypa. M3nuvwHe roBOpUTb, KakKOW OFPOMHbLIA rpy3
OTBETCTBEHHOCTU JIOXUTCSA Ha u4neHoB KoOHCTUTyumoHHoro Cyaa npu  peweHuu
CNOpOB NO 3TMM BoMNpocaM (HanpuMmep, O HaJM4YUM OCHOBAHUW ANS OTpeLUeHUs
Mpe3naeHTa OT AO/HKHOCTU, O HEBO3MOXHOCTU UCMOMHEHMSA UM CBOMX 06s3aHHOCTEN
n 1.4.). OueBMAHO, yunTbiBas Bce 3TU dakTbl, KoHCTUTYUMA n 3akoH Pecnybnmku
ApmeHna "O  KoHcTuTyumoHHoM Cyape" 3akpennsaioT "npaBo-06s13aHHOCTL"
KoHcTuTyunoHHoro Cyaa no 3TMM  BOMNpoCaM JaBaTb 3ak/l4YeHusl, OCTaBnas
NPUHATME OKOHYATENIbHOMO peleHus ApYroMy opraHy (B 4acTHocCTu, lNaprnaMeHTy).
OaHako, 3akoHOM PA "PernameHT HaumoHanbHoro CobpaHusa Pecnybnuku ApmeHuns "
oT 15 Hos6bpsa 1995r. (oTMeTuM, 4yTO OH 6bl1 NPUHAT A0 3akoHa Pecnybnuku
ApMeHunsa "O KoHctutyumoHHoMm Cype", BcTtynuBwero B cuny 6 aekabps 1995r.), no
CyTU, B psae cnydaes 3akntoyeHnsaM KoHCTUTyumoHHoro Cyaa AaH OKOH4YaTesbHbIN
xapaktep. Hanpumep, cornacHo ct. 57 KoHctutyunn HauwmoHanbHoe CobpaHue Ha
OCHOBaHWMK 3akntoudeHns KoHcTtutyumoHHoro Cyaa npuHUMMaeT nocTaHoBieHue 06
oTpelwweHunn MNpesngeHTa oT AOKHOCTU HEe MeHee YeM 2/3 ronocoB OT obuero ymcna
AenyTaToB. B KoHCTUTYuUMM He onpeneneH xapakTtep 3aK/o4eHuns
KoHcTUTyunoHHoro Cyaa (MonoXuTenbHblM WAWM  OoTpuuaTenbHbi). TpeboBaHue
KOHCTUTYUMN, KaxXeTcsa, wuMnepatMBHOe: npu toboM XapakTepe 3aKal4veHus
KoHcTuTyunoHHoro Cyaa Pecnybnuku ApmeHua [MapnameHT o0643aH obcyauTb
BOMPOC rocyaapCTBeHHOM XW3HU. OagHako cornacHo cT. 81 3akoHa Pecnybnunku
ApMeHns "PernameHT HauuoHanbHoro CobpaHusa Pecnybnuku ApMeHuns" B TOM
cnyyae, korga KoHCTUTYyuuoHHbIn Cyn Pecnybnnkm ApMeHus paeT oTpuuaTesibHoe
3aK/lo4eHne no BOMPOCY O HaIM4MWM OCHOBaHUA ANns oTpewweHusa lpe3naeHTa oT
AOJ/IHKHOCTKU, Bomnpoc Boobule He paccMmatpumBaeTcsa [lapnaMeHTOM M CHMMaeTcs C
obcyxxaeHus.

OTO NOJIOXKEHMEe 3aKOHa HeOoAHOKpaTHO ocnapuBasnocb B [lapnameHTe psaoM
NONUTUYECKNX CU. Bbinn NonbITKM n3MeHnTb PernameHT HaumoHanbHoro CobpaHus
Pecnybnukn ApMeHus, ncknwoume m3 cT. 81 3akoHa TpeboBaHMe O TOM, YTO Mpu
oTpuuaTenbHOM 3akntyeHmnn KoHcTutyumnoHHoro Cyaa Pecnybnmkm ApMeHus Bonpoc
BoObLe He paccMaTpuBaeTCsa Nap/laMeHTOM U CHUMAETCS € 06CyxXaeHus.

OpHako [lMapnameHT Pecnybnnkm ApMeHUs, Ha Haw B3rs4, MNPUHSAN BEPHYIO
no3muuilo, ABaxAabl MOATBEPAMB CBOK TOYUKY 3peHMs U 3TU NONbITKU  6blan
oTBeprHyTbl. OAHaKo HeonpeAesieHHOCTb B lOpuaMyeckon npupoae M MnpaBOBbIX
nocneacTeuMin 3aknwyeHnnm KoHcTuTyumoHHoro Cyaa PA Ha ypoBHe KOHCTUTYuUUMK
ocTanace.

YunTbiBass BaXXHOCTb NpobnemMbl, B Xo4e KOHCTUTYUMOHHOM pedopMbl Komuccus
no noarotoBke wu3MeHeHna B KoHctutyumm PA npu [llpe3mageHte PA BHecna
npegnoXxeHve C Uenblo JUKBUAAUUUM [AAHHOMO KOHCTUTYUMOHHOro npobena. B
YaCTHOCTHK, npeanaraeTca AononHuTb cT. 102 KoHCcTUTyumn PA HOBbIM MOJSIOXKEHUEM



O TOM, 4TO "opraHbl rocyaapCTBEHHOM BfacTU He BMNpaBe MPUHUMATb peLLueHus,
npoTuBopeyalume 3aknoyeHnsam KoHctutyumoHHoro Cyaa PA".

3. lMpobnema obecneyeHUs WCNONHEHUSA MOCTAaHOBMEHUN KOHCTUTYLMOHHOIO
Cyna Pecnybnunkun ApMeHUsi, UMEKWMX B COOTBETCTBMM C 3aKOHOAATE/bCTBOM
obweobsa3aTenbHbI  XapakTep, SBASKWMUXCA OKOHYaTesSIbHbIMKU, MNEepecMoTpy He
nognexawmx nu BCTyrnarwwmx B Cuay ¢ MOMeHTa onybinKoBaHUsS SBASETCS O4HOM M3
cnoxHenwmnx. OcobeHHO 3TO OTHOCUTbCSA K ObIBWMM CTpaHaMm TOTalMTapHOro
counmanumiMa, MONOAbIM  HEe3aBUCUMbIM  rocygapcCTBaM, B34BWMM  KypC Ha
CTPOUTENIbCTBO MpPaBOBOro, AEMOKPATUYECKOro noJIMTUYeCcKoro CTpos, rae Bce eue
HEeAOCTaTOYHO BbICOK YpPOBEHb MNOJIMTUYECKOM M MNpPaBOBOW KYNbTypbl, MPeCcTnX
npasa, KOHCTUTYLUMM KaK BbICLUMX LEeHHOCTen obliecTsa.

Bonpoc 06 obecneyeHnn aktoB KoHcTuTyumoHHoro Cypa Pecnybnumkmn ApMeHus
OCTPO CTOSIN yXe npu obcyxaeHnn 3akoHopatenocrBa 0 KoHcTutyunoHHoMm Cype B
MapnameHTe, oceHblo 1995r. penytatamum HaumoHanbHoro CobpaHusa Pecnybnnkun
ApMeHuns BbiCKa3biBasMCb 060CHOBAHHbIE 3aMe4YaHus MO 3aKOHOMPOEKTY, CBA3aHHbIe
C TeM, 4YTO B HEeM He[OoCTaTOYHO 3aKperJsJieHbl COOTBETCBYKOLWME rapaHTuu,
KOHKpeTHble Mepbl OTBETCTBEHHOCTWM 3@ HEWCNOJSIHEHME UM  HeHaanexaulee
ncrnonHeHne aktoB KoHcTuTyumoHHoro Cyza. B pesynbtate B cT. 70 3akoHa
Pecnybnnkn ApmeHuns "O KoHcTuTyumoHHoM Cyae" 6biia 3anucaHa BaXKHas HopMma o
TOM, 4TO HeuCNoJSIHEHME WIN HeHaj/sexallee WCnoJHeHne MoCTaHOBNEHMUS
KoHCcTuTyunoHHoro Cyaa uAmM  nNpoTMBOAENCTBME €ero  WCMNOJIHEHUIO  Bre4yeT
YCT@QHOBJ/IEHHYIO 3aKOHOM OTBETCTBEHHOCTb. AHaNOrn4yHble MOJIOXKEHUS BO MHOIMOM
AEeKNapaTUBHOIrO XapakTepa 3aKpersieHbl B 3aKOHO4AaTeNbCTBE MHOMMX roCyAapCTB.

B uenoM Xe MOXHO KOHCTaTUpoOBaTb, UTO KOHKPETHbIN AEUCTBYIOWMNA MEXAHU3M
UCNonHeHnss nocTtaHosneHnn KoHctutyumoHHoro Cyaa ewe HepaspaboTtaH.
CooTBETCTBYHOLWMMN 3aKOH, npeaycMaTpuBaroLLnM KOHKpeTHble Mepbl
OTBETCTBEHHOCTN Cyb6BLEKTOB MNpaBa, BMHOBHbLIX B HEWUCMOJSIHEHWU, HEHaAsiexalleMm
WUCMOJIHEHUN MnocTaHoBNeHUNn KoHcTuTyumoHHoro Cyza wnu NpoTUBOAENCTBUM ero
ncnonHeHuto B Pecnybnmnke ApMeHUM, noka He NMPUHATO. 19 CpaBHEHUS OTMETUM,
4yTO NofobHasa cMTyaums Cnoxunacb U B psae Apyrux CTpaH.

[lymaeTcs, 4TO CNOXHOCTM, CBSA3aHHble C obecrneyeHMeM UWCNOSHEeHUS aKToB
OpraHoB KOHCTUTYLUMOHHOIO MNpaBoCyaAMs B CTpaHax MOJ04A0M [eMOKpaTuM BO
MHOIOM O0B6BACHATCA cneayrwmmMm obCcToaTeNnbCTBaMm:

1. DT aKkTbl MMelT cneunanbHy npupoay. Ha npuMepe NOCTaHOBEHUMN
KoHcTuTyunoHHoro Cyapa Pecnybnuku ApMeHUS MOXHO OTMEeTUTb, 4YTO OHM No
nocneacTBUAM UM MexXaHuM3My peanms3aumm  Mano 4YeM OT/IMYaKTCad OT  UHbIX
HOPMATMBHO-MNPaBOBbIX aKTOB (3akoHOB, yka3oB [lpe3naeHTa n T.4.), KOTOPbIMU
OTMEHSI0TCA Te WKW MHble HOpPMbI npaBa. MosToMy n obecnevyeHme MxX UCNONHEHUS
AO/MKHO ObITb TakuUM Xe, KaKOBO OHO MPUMEHUTENbHO K 3akoHaM. B vacTtHocTh, ux
WUCMOJIHEHNE [O/KHblI rapaHTUpPOBATb BbICWIME OpraHbl WCMOJIHUTENbHOW BACTU
AAHHOro rocygapcrea, B NepBYyl o4vepenb, rnasa rocygapcrea. Buammo, nonesHbiM
6byaeTr BBeCcTW, 3aKkoHOAATEs/IbHO 3aKpenuB, 3TO MONOXeHne B PernameHTt
MapnameHTa, B 3aKOH 0 KoHCcTUTYunoHHoM Cyae, B Yka3s lNpe3naeHTta O CTPYKType um
nopsigke AesaTenbHOCTU CUCTEMATUYECKUA MOHUTOPUHI akToB KOHCTUTYLMOHHOIO
Cyna. Ona Pecnybnukn ApMeHUs uUenecoobpasHbiM KaXeTcsi 3akoHoAaTeflbHoe
3aKpensieHne MpakTUKM exerogHblXx coobuweHnr KoHCcTuTyunmoHHoro Cyaa B



MapnaMeHTe O COCTOSIHUMU KOHCTUTYLMOHHOMN 3aKOHHOCTWU B CTpaHe. Takas npakTuka
B psifie CTpaH nMmeeTcs, n oHa cebs onpasgana.

2. 3aKkpennsatb cneuuasibHble CaHKUMW B YrONOBHOM, aAMWHUCTPATUBHOM WU
MHOM 3aKOHOAaTesSIbCTBE 3@ HEUCNoJIHEHWE UM HeHaanexauwee MCNOJSIHEHUE aKTOoB
KoHcTuTyunoHHoro Cyaa oka3blBaeTCs BO MHOMOM HepeasbHbIM M3-3a 0coboro
cTaTyca cybbeKTOB, KOTOPbIM aApecyloTcs 3TU aKTbl. VIMM SBNSAIOTCS, Kak npasuno,
BbICLUIME OpraHbl BNactn s rnaesa rocyaapctea, lMapnameHT, lNpaBuTenbCcTBO U T.A4.,
NpaBOBOW peXWM AesATeNbHOCTU KOTOPbIX, @ TakXXe OCHOBaHWs, NOpsaoK U yCrioBUS
UX MPUBAEYEHUS K OTBETCTBEHHOCTU KpanHe cneuumduuyHbl. [Ons BblleHa3BaHHbIX
CybbeKkToB raBHbIM BUAOM peasibHOM OTBETCTBEHHOCTU BCE-TaKM MOXET BbICTynaTb
OTBETCTBEHHOCTb nonmnTnyeckasa. loaTtoMy kKpanHe npobneMaTuyHO MpUMEHEHue B
OTHOLUEHUWN NX, CKaXXeM, HOpM 06 yronoBHOM, aAMUHNCTPATUBHON, ANCLUNNNHAPHOWM
OTBETCTBEHHOCTW, JaXe ecnu 3TO [AOMYCKAeTCs COOTBETCTBYHOLWMMU 3aKOHaMMU.
[lencreylowme BO MHOMMX rocygapcreax HOPMbl 3aKoHoAATeNbCTBa, onpeaenstouwme
ANS OO/DKHOCTHbBIX JIML, CaHKUMKW 3a 350ynoTpebneHmne BNacTblo MAN CNYXebHbIM
NOSIOXXEHMEM, 3a MpeBbILEHNE B1IACTU, 3a NMPOSB/IEHNE HEeYyBaXeHusa K cyay U T.4. B
c/llydyae HeucCrnosIHeHUs UNN HeHasexawero UCNoSIHEHUIO akToB KOHCTUTYLMOHHOIO
Cyaa 3TMMuM nmuamm, NpakTUYecKn He NMpUMMEeHUMBbI.

Mpobnema, Ha Haw B3rnNsa4, U B TOM, YTO B HayKe KOHCTUTYLMOHHOIMO Npasa He
peleH rMOSIHOCTbO BOMPOC O MNpUpoAe KOHCTUTYLMOHHOM OTBETCTBEHHOCTU, ee
CaHKUMSAX W OCHOBaHUSAX W, B MepByl o4epedb, BOMPOC O KOHCTUTYLMOHHOM
OTBETCTBEHHOCTM BbICWUMX OpraHoB rocyaapcrtBeHHon Bnactu (lMpe3ngeHTa,
MapnameHTa, lNpaBuTenbCTBa) 3a HEBbLINOIHEHWE WIW HeHagnexauwee UCMOSIHEHME
akToB KoHcTuTyumoHHoro Cyaa.

B 3TOM nnaHe 3acnyxuBakT MNOAAEPXKM npeanoxeHumss o 6osee 4eTkoM
3aKoHoZaTes/IbHOM onpefesieHNn KOHKPETHbIX OCHOBaHWMIM oTpelweHuns lNMpe3suaeHTa oT
OOJIKHOCTWU, AOCPOYHOro pocnycka [lapnameHTta, oTcTaBku [lpaBuTtenbctBa. ECTb
CMbICNT K HUM OTHECTW B KadecCTBe CaMOCTOSATEeNIbHOr0 OCHOBaHMS CUCTeMaTU4eCKun
OTKa3 OT WCMOJIHEHUS WM HeHaanexauee WUCrosiHeHne akToB KOHCTUTYUMOHHOro
Cyna kak rpybenwero HapyweHns KoHCTUTYyLMN.

OTMeTMM psaa cniydaeB, Korga noctaHoBneHumss KoHCTUTyumoHHoro Cyaa u
BblpaXXeHHble WM nMpaBoOBble MO3MUMKM UMenun pewaruee npasoobpa3syollee
3Ha4YeHne N okasanu pyHaaMeHTa bHOe BAMSHME Ha 06LWEeCTBEHHO-NOIUTUYECKYO U
3aKoHoAaTesNbHY0 nNpakTuKky PA. Tak, 16 okTabps 1999 r., 3a Heagento Ao BbI6GOPOB B
OpraHbl MECTHOIO CaMoynpaBfeHus, B CaMbli pasrap usbupatesnibHOM KamMnaHuun, KC
no 3anpocy [llpe3sngeHta PA paccMoTpen neno 0 KOHCTUTYUMOHHOCTM psaja
AHANOMMYHbIX MNONOXeHun Tpex 3akoHoB: "O 6exeHuax", "O MeCTHbIX opraHax
camoynpaBneHua" n N3bupatenbHOro Kogekca.

Bonpoc kacanca usbupatenbHbix npas okono 300 TbiICAY NUL, HE WMerLnX
rpaxaaHcteo Pecnybnuku ApmeHus. o ocnapvBaeMbiM 3akKoHaMm 3T nuua 6binun
nUweHbl BCcex wun3bupaTenbHblX MpaB Ha BCeX YPOBHAX BblbopoB B Pecnybnunke
ApMmeHus. KOHCTUTYUMOHHbINW Cya nNpUHAN  MOCTaHOBNEHWE, KOTOPbIM HOPMbI
BbILUEHA3BAHHbLIX 3aKOHOB B 4acTW JnwWeHuns u3bupaTesbHbIX MNpaB L, He
MMeLWnX rpaxnaHcrteso Pecnybnuknm ApMmeHus, npu Bblbopax B opraHbl MeCTHOro
camoynpaBneHmsa 6bianM Npu3HaHbl AHTUKOHCTUTYUMOHHbLIMU. DTU MNONIOXKEHUSA B
cooTBeTCTBUM CcO CT. 6 KoHCcTUTyuum Tepsanu topuandeckyto cuny. Cosgancs
3aKoHoZaTesibHbIM BakyyM. [lapfaMeHT B OCTaBlIMECS CYMTAHHble AHW He MOl B



COOTBETCTBUM CO CBOMM PernamMeHTOM BOCMO/HWUTb OMNEPaTUBHO 3aKOHOAATESIbHbIN
npoben. Bblbopbl B OpraHbl MECTHOrO caMoynpasfieHUs OKas3anucb Mo4 Yrpo30M.
Peub wWa 0 BOCCTAHOBAEHMU U 3awmTe nsbupatenbHblX Npas auL, COCTaBASAOWMX
50 n 6onee npoueHTOoB M3bmMpaTenbHoro kopnyca B 71 obwmHax (n3 918) Ha
Tepputopun Pecnybnukn ApMeHus. ToBOpUTb O JIErMTUMHOCTM BbIGOPOB, Koraa
COTHU TbicAY u3bupaTtenenm He OblNIM BOCCTAHOBJIEHbl B CBOMX KOHCTUTYLMOHHbIX
npasax, He npuxoaunocb. B aTon cuTyaumm onepaTtuBHO oTpearupoBan lpe3vaeHT
Pecnybnnkn ApmeHusi. Kak rapaHT KoHcTuTyummn, obssaHHbii obecneymBaTthb
HOPMasbHY0, CMAXEeHHYI AeATeSIbHOCTb BCeX BeTBeW rocyfapCTBEHHOW BacTw,
Mpe3naeHT Pecnybnmkn ApMeHUst NPUHAA BO MHOMOM CMOPHbIA B MPaBOBOM CMbIC/e
YKka3 o nepeHoce BblbopoB B Tex obuwmHax, rae msbupartenmn coctasnsanu 6onee 50
NPOLEHTOB 3/eKTopaTa, A0 3aKoHoAaTesSIbHOro peweHuns npobnembl MNapnaMeHToOM.
OTMEeTUM MHTepecHyt O0COBeHHOCTb 3TOro HopMaTMBHOro akrta lpe3umpeHTa, rae B
MOTUBMPOBAHHOM 4YacCTW NpPSAMO yKa3sblBanocCb: "PykoBoacCTBYySACb CT. 55 KoHCTUTyuLun
M BO ucnosiHeHun MNocraHoeneHnsa KC ot 16 oktabps 1999 r."

B panbHenweMm, 4yepe3 6 MecsiueB, [MapnameHT Pecnybnnkm ApMeHUsi BHecC
U3MEHEeHUS W AOMNOJSIHEHUS B 3aKOHOAATENbCTBO, NMpuBeAs WX B COOTBETCTBUU C
NMoctaHoBneHneM KoHcTuTyumoHHoro Cyaa. B nocneactBmm CoOCTosiIUCb Bbl6Opbl B
Tex obWwmnHax, rae oHW 6bIIM OTNOXKEHbI, B KOTOPbIX MOJSIHOLEHHOe y4YyacTue NMpuHSaIn
N TbICSYN UL, HE UMeloLMe rpaxaaHCTBO Pecnybnmkn ApMeHusi, HO NMpoXueatLwme
onpeaesieHHbI CPOK B AaHHOM 0bWMHe, nnaTsawme Hanorm u T.4.

Mpn paccMoTpeHnn psaa usbupaTtenbHblX CNOpoB Mo BblbopaM [lpe3uaeHTa wm
MapnameHta KoHcTUTyumoHHoro Cypa Pecnybnuku ApMeHus BbicKasan psj
dyHAaMeHTanbHbIX MPaBOBbIX MNO3UUMA OTHOCUTENbHO HEeAOCTaTKOB W YMyLWeHWn
n3bupaTtenbHOro 3akoHoAaTesNbCTBa, KOTOpble HeraTMBHO BAUAAWM Ha npouecc
opraHusauuu, nposeaeHms n 0606weHns ntToros BbI6OpPoB.

MapnaMeHT cTpaHbl "m3bupaTtenbHo" noaxoAuT K peanusaumm TpeboBaHUN U
MONOXEHWW, WU3JI0XKEHHbIX B MpaBoBbiX Mo3numsax KoHcTuTyumoHHoro Cypa, B
MOTUMBMPOBAHHbLIX  4acTsaX  CBOMX  MNOCTaHOBAeHWW. Tak, B  3HaMeHWUTOM
MocTtaHoBneHun KoHcTUTyumoHHoro Cyaa ot 22 Hosbpsa 1996 r. "MNo peny o6
ocnapumBaHum pe3ynbtatoB BblbopoB [Mpe3ngeHta Pecnybnukn ApmeHus ",
coctosaBwmuxca 22.09.96r., KoHCTUTYUMOHHbIM Cyz, XOTS M OTKasan B TpeboBaHUK
KaHaM4aToB MNpu3HaTb He JAenNcTBUTeNbHbiIMM uUTOrM BblbopoB [lpe3naeHTa, B
MOTMBMPOBAHHOM 4YacTu NoCTaHOBAEHUS BbiCKa3as ps BaXKHbIX MPaBOBbIX MO3MLUN.
B yactHocTn, KC oTMeTnn, 4To "paccMoTpeHune o6CToATeNbCTB KOHKPETHbLIX A0BOA0B
0bpaTUBLIMXCA CTOPOH O MpaBOHApYLEHUAX, UMEeBLUMX MeCTo B XOo4e MOoArOTOBKM
nposeneHnss u o0b6obweHnsa pesynbtatoB BblbopoB [lpe3mgeHTa Pecnybnaunku
ApMeHUs, BbIXOAMUT 3a paMKU MNOJIHOMOYMK KOHCTUTyumoHHoro Cypa". DTOT BbIBOA
He uMen Torga AO/HKHOrMo 3aKoHoAaTesIbHOro 3akpenneHus. Yepes roa, B Aekabpe
1997 r., MapnaMeHT NpuHAn 3akoH 0 KOHCTUTYuMoHHOM Cyae Pecnybnukn ApMmeHuns
B HOBOW pejakuumn, rae BblleHa3BaHHas npasoBas no3vumst KOHCTUTYLMOHHOIo
Cyaa 6bina "cnoBo B €/10BO" 3aKoHOAATENbHO 3aKpenseHbl B CT. 57 3akoHa. OaHako
Apyras, He MeHee BaxHas npasoBas no3numsa KoHcTtuTyumoHHoro Cyaa O TOM, 4TO
"He onpaBaaH nopsaok obpazoBaHuMK uM3bupaTenbHbIX KOMUCCMMA Ha OCHOBAHUMU
npuUHUMNa napTUMHOro npeacTaBuTenbCTBa", 3akKpenneHHoro B wu3bupaTenbHOM
3aKkoHozaTenbCTBe, He 6blla MNONHOCTbK peanu3oBaHa. B uyacTtHocTtu, lMapnamenT
Pecnybnnkn ApMeHuns B deBpane 1999 roga npuHsan HoBbi M3bupaTenbHbIN



KoAeKC, B  KOTOpOM nopsaok obpasoBaHusa  m3bupaTenbHbIX  KOMWUCCUMA
He3HauuTenbHO 6bl1 M3MEHEH, HO MNPUHUMM NAapPTUMMNHOrO NpeacTaBUTENbCTBA Kak
AOMUHUPYIOWMIA OCTancs HesblbieMbiM.

B deBpane n oktabpe 1998 roga KoHCTUTYyuMoHHbIM Cya paccMoTpen ABa Aena o
KOHCTUTYUMOHHOCTN 3akoHoB "O HeaBmxumoM wumyuwectese" m "O6 AKUMOHEpPHbIX
obwecTtBax". B oboux cnyyasax psia HOPM BbllleHa3BaHHbIX 3aKOHOB 6blL1 NpuU3HaH
AHTUKOHCTUTYLUMOHHbIM. [NapnamMeHT onepaTtmBHo "cpearmposan” v B siHBape 1999 r.
npu NpUHATUM HOBOro [paxaaHckoro koaekca Pecnybnnkm ApmeHus, npusen
AEeNCTBYyOLlee TrpaXaaHCKOe 3aKoHoAaTesIbCTBO B MOJSIHOE COOTBETCTBME C
nocrtaHosneHmnem KoHcTuTtyumoHHoro Cyaa Pecnybnmkn ApMeHus.

OpoHako He Bcerga Tak 6biBaeT. Y Hac eCcTb Ciyyau, Korga MeanuTenbHOCTb
3aKoHOAaTEe/IbHOM W UCMNOJSIHUTENIbHOW BfacTen B  MUCMNOSIHEHUW MOCTAaHOBNEHUN
KoHcTuTyunoHHoro Cyaa, B KOTOpbIX AUCKBannduumMpoBaHa HopMa, BO3HUK npoben,
Tpebywmnn 3akoHoAATENbHOrO  paspeleHusd, NpuBoAUT K  CYLECTBEHHbIM
OTpUUATEeNbHbIM MNOCNEACTBUSM, BbI3biBAlOWMM MOJIMTUYECKYID W COUMASIbHYLO
HecTabunbHOCTb B CTpaHe.

B pe3ynbTaTe BO3HMKAET HeyperynmpoBaHHOCTb psiaa obnacren obuiectBeHHOM
XW3HU, OTHEero NpsIMO CTpaAaloT rpaxaaHe, HapyLwatTcsa ux npasa.

Tak, 27 gaHBapsa 1999r. KoHCTUTYuMoOHHbIM Cya paccMoTpesn BOMpoc O
KOHCTUTYUMOHHOCTM 3akoHa "O TenekoMMyHuKauumu", Tak Ha3biBaeMoe "geno o6
ApMeHTene". Peub wna o MoHononbHbiX (Ha 15 net) npaBax B obnactu
TeNeKOMMYHMKauMi KpynHenwero 3apybexHoro nHeectopa. KoHCTUTYUMoHHbIn Cya
NpWU3Haa COOTBETCTBYHOLLYIO CTaTbl 24 3aKOHA AaHTUKOHCTUTYLUMOHHOM U TEM CaMbIM
He uMmelowen puandyeckon cunbol. OgHako no apyromy 3akoHy "O6 MHOCTpaHHbIX
nHBecTuumax” ApMeHTeNn Kak MHOCTPaHHbIM MHBECTOP MMes MpaBO COXPaHSATb CBOM
MOHOMOMINMKD Ha 5 neT. HopMbl 3TOoro 3akoHa, K coxaneHuto, B KOHCTUTYUMOHHOM
Cyne He ocnapuBanucb. [Mo 3akOHy KOHCTUTYUMOHHbIM Cya CTporo cBsi3aH
npegMeToM obpaweHns u  paccMOTPeETb KOHCTUTYUMOHHOCTb BblLEHA3BAHHOMO
3akoHa Cya He 6bin BnpaBe. [103TOMY, yuuTbiBas MexAyHapoAHble obsa3aTenbCcTa,
B3aTble Pecnybnukon ApMeHnss B 3TOW 061aCTM, OLUEHMB CNOXMBLUYHOCS
NpaBoONpUMEHUTENbHYK MpakTuKy KOHCTUTYUMOHHbIN Cya npsamo obsa3an (B
pPe30/II0TUBHOM 4YacTu nocTtaHoBneHnus) [lMMapnameHT wn [paBuUTeNbCTBO B paMKax
CBOMX MNOJSIHOMOYMIK B 3TOT nepuoa (T.e. B TedeHUn 5 net nocne 27 aHeaps 1999 r.,
Korga noctaHoBneHne KoHCTUTyuumoHHoro Cyaa BCTYNWUAO B CWY) HaWTU Takue
3aKoHoZaTesibHble U MpaBONpUMeHUTE NbHbIE pelleHns, KOTopble Ha YpOBHe 3akoHa
YCTQHOBAT rOCYAApPCTBEHHYKD MNOMIMTUKY B  OTHOWeEHun cdep, SBASILWNMXCS
eCTecTBEHHOM MoHononuen, obecnedaTt npuBeaeHMe B COOTBETCTBME MNOJSIOXKEHUN
cTaTbW, sgBASOWENCS  npeagMeToM  paccMmoTpeHusa  (ct. 24  3akoHa "O
TenekoMMyHukaummn") tpeboBaHmaM KoHCTUTyumm Pecnybnukm ApMeHus, a Takxe
BbIMOSIHEHUN NpUHATLIX Pecnybnmkn ApMmeHunss 0653aTenbCTB B COOTBETCTBUM C
HOpPMaMKn MeXxayHapoaHOro npasa.

K coxaneHuto, 3TO CBOEBpeMeHHO He 6blno caenaHo. [loNb3ysicb CBOUM
MOHOMOMbHbLIM NoNoXxeHuem , "ApMeHTen" C ceHTaA6ps 3TOoro roga o06bLSABUA O
BBEAEHMUN MOMUMHYTHOW onsiaTbl TeNe@OHHbIX pa3roBopoB, UYTO 6yKBasbHO B30pBaso
coumanbHyd cuTyauuto B CcTpaHe. KpanHe no3gHO B Aeno No o4epeaHOCTU
BMeWannucb MWHUCTPbI, 3aTteM [lpembep, [lpe3maeHT CTpaHbl, 3asBMBWIME O
HE3aKOHHOCTU AENCTBUN KPYMHENLWwero MHBecTopa.



Mo TpeboBaHWo He MeHee 1/3 penyTaToB B ceHTA6pe CpOYHO 6bILIO CO3BAHO
BHeouepegHoe 3acenaHue lNapnameHTa, rae 6bblna caenaHa nonbiTKa 3ano34asnoro
pa3peweHuns npobsieMbl 3aKOHOAATENbHBIM NYTEM.

Bonpoc noka He peweH. COTHM Tbicisd abOHEHTOB B OXWAAHUK, B
HeonpeAeneHHOCTN NaTuTb NI B OKTAGpe 3TOro roga MNOMWHYTHO TenedoHHble
pas3roBopbl U 4YTO AenaTb, €Cin 3a HeonnaTty "MoHononucT-ApMmeHTen" OTKAYUT
TenedoHbI?

PasymeeTcsl, Bcero 3T1oro 6bl He npousowno, ecnn 6bl 3akoHoAATeslbHble W
WUCNONHUTENbHbIE OpraHbl AO0/MKHbIM 06pa3oM ucnosHunmM 6bl ocTaHoBNEeHUe
KoHcTuTyunoHHoro Cyga ot 27.01.99 r.

OTO CKaXeM, NnepBbi Cepbe3HbIM CUIrHasM, CBUAETENbCTBYHOWNN 06 aKTyanbHOCTU
CPOYHOr0 WU3MEHEeHUs CYLEeCTBYKLWEro MexaHu3Ma WCMONHEHUSS MNOCTaHOBEHWUN
KoHcTuTyunoHHoro Cyaa Pecnyb6bnnkm ApMeHUs, OCHOBaHHbIM Ha HENOCPeACTBEHHOM
AENCTBMM TaKoro poaa akTOB M aBTopuTeTe cyaebHoro opraHa. [ns 3Toro A0/KHS
6bITb co3paHa 6osiee NpovyHass KOHCTUTYUMOHHas M 3aKoHoAaTeslbHasi OCHOBA, Ha
Aene BBeAeHa YCTaHoBNeHHas 3akoHoM 0 KoHctutyuuoHHoM Cyae Pecnybnuku
ApMeHUs OTBETCTBEHHOCTb 3a HEUCNOJSIHEHWE WAW HeHagsexallee WCMnosIHeHne
akToB KOHCTUTYumoHHoro Cyaa C MWCNOAb30BaHMEM BCEX [OCYAapCTBEHHbIX
WHCTPYMEHTOB.

Ha Haw B3rnsa4, nocrtaesneHHas npobnemMa 4ucTo pUANYECKUMU CpeacTBamu
Manopaspelwnma. B cTpaHax Monoaon AeMOKpaTUM OHa euwe aonro éyaer ocTpow,
noka B obliecTBe M rocygapcTBe OKOHYaTEesSIbHO He YyTBepAATCS KOHCTUTYLMOHHas
3aKOHHOCTb, He 6yayT nocnegoBaTenlbHO cobnaaTbCsd MPUHUMNLL  pajeneHns
BflacTel, BepxXOBEHCTBa MpaBa W, B nepByk ouvepenb, KOHCTUTYUMU M OCHOBHbIX
npae 4yesioBeKa Kak BbICWUIMX LLEHHOCTEMN.

F. Tokyan

Member of the Constitutional Court
of the Republic of Armenia

The Problems of Implementation of the Decisions
of the Constitutional Court of the Republic of Armenia

According to Article 102 of the Constitution of the Republic of Armenia, the
Constitutional Court adopts decisions and conclusions.

The decisions of the Constitutional Court have authoritative and regulatory
nature. This act includes the answer to the inquires included in an application of an



appellant. The state-authoritative nature of these acts is emphasized with the fact,
that these acts are adopted on behalf of the Republic of Armenia.

The conclusions of the Constitutional Court have no authoritative nature. They
are not adopted on behalf of the Repubilic.

It may concluded, that only the decisions of the Constitutional Court of the
Republic of Armenia are normative-legal acts. They form a new, “precedent”,
“judicial” law as an important source of the law of the Republic. Taking into account
the fact, that the normative-legal acts, including the laws, recognized as
unconstitutional by the Constitutional Court, are deprived of their legal force and
cannot be applied on the whole territory of the Republic, it may be fixed, that the
decisions of the Constitutional Court has “higher” legal force than the laws and
other regulatory acts, and they operate on the same basis with the constitutional
norms.

The problem, concerning the implementation of the decisions of the
Constitutional Court of the RA, which have generally obligatory nature, are final and
not subject to review, is one of the most serious problems. Particularly this
concerns to the young independent states, who have adopted the course of
establishment of democratic and rule of law state.

Article 70 of the Law on the Constitutional Court of the RA provides for, that
non-implementation or improper implementation of the decisions of the
Constitutional Court cause responsibility provided for by the legislation. Such
provisions, mainly with declarative nature exist in legislation of other countries.

Generally it may be fixed, that there is no concrete effective mechanism for the
implementation of the decisions of the Constitutional Court. There is no relevant
law, which provides for concrete measures of responsibility of the subjects of law,
which are guilty for non-implementation or improper implementation of the
decisions of the Constitutional Court of the RA.

The difficulties connected with the implementation of the acts adopted by the
bodies of constitutional justice are mainly explained with the following
circumstances:

First: These acts have special nature. These acts by their consequences and
mechanism of realization differ little from the other normative-legal acts. Therefore
the insurance of their implementation also must be the same as in case of the
norms of the law.

Second: To provide for special sanctions by the administrative, criminal or other
legislation for non-implementation or improper implementation of the decisions of
the Constitutional Court is considered to be not real, as the subjects, whom these
acts are addressed have special status. Such subjects, as a rule, are the Head of a
State, the Parliament, Government, the legal regime of operation of which, as well
as the basis, order and conditions of their responsibility is specific. The main type of
the responsibility for the responsibility of these subjects is the political
responsibility. Therefore it is problematic the application against them the norms of
norms of criminal, administrative, disciplinary responsibility.

Third: The science of constitutional law has not yet solved the issue of the
nature of constitutional responsibility law and particularly the issue of constitutional
responsibility of the highest state bodies for non-implementation and improper
implementation of the decisions of the Constitutional Court.



The problem of the implementation of the decisions of the Constitutional Court
cannot be solved only by the legal measures. This problem will continue to exist,
until the constitutional legality affirms in the society and the state, the separation
of powers and supremacy of law are respected.

A. Marini
Italian Constitutional Justice

Regarding the guarantees of independence
of the Italian Constitutional Court

1. The Constitutional Court is placed in a position of absolute importance within
the institutional framework outlined by the Italian Constitution, insofar as especially
incisive powers are attributed to it, such as the control of constitutionality of the
laws, with the possibility of annulling those laws held to be in contrast with the
Constitution, as well as the resolution of the conflict between the powers of the
State and between the State and the Regions.

This position is safeguarded by special guarantees both of the Court, as a body,
and also of the judges, as members of the latter.

From the first point of view, (the guarantee of the independence of the Court)
the varying backgrounds from which the judges come should be emphasized



together with the methods used to compose the Court as a corporate body, and to
elect its President. In the same way, autonomy of regulation and of accounting, as
well as domestic jurisdiction play their part.

From the second point of view (the guarantee of the independence of the
judges) the evaluation of the subjective qualifications of the judges, the institution
of unappealable decision, the system of incompatibility, the discipline of removal,
suspension and forfeiture and that of authorization to proceed with reference to
criminal proceedings stand out in importance.

2. The composition of the Court reflects its shape as a jurisdictional body even
though it is of a very special kind.

It may be recollected in this regard that during the proceedings of the
Constituent Assembly (1946-47) there were two main contrasting opinions.

There were the supporters of the thesis of a nomination coming exclusively from
Parliament or in any case from the elective assemblies, including the regional ones;
this thesis moved from the assumption that in the judgement of constitutionality of
the laws the Constitutional Court would exercise a public function so that its
composition could only derive directly from Parliament and therefore be in
accordance with the principle of popular will. Seen from this point of view, there
were even proposals that the length of the nomination of the judges should be
connected to the term of office of the Parliament.

In contrast to this proposal was the second, according to which it was necessary
to bear in mind that the function of the Court would be of essentially jurisdictional
character. The Constitutional Court — was the observation — must not be political
since it must judge, pronounce on the law, in other words to see that the norm of
the ordinary law corresponds to the norm of constitutional character.

The debate between the two theses was resolved in favour of a mixed solution
which reached a mean between the fundamental character of jurisdiction of the
activity of the Court and the need for political-institutional sensitivity inherent in the
balancing of the values subtended to the constitutional norms, which the Court is
often called on use.

3. The requirement of a specifically technical-juridical capacity in order to be a
constitutional judge precisely corresponds to the need for a bona fide, impartial
judge, by means of fixing certain determined subjective qualifications. Since the
Court is not set up as a centre of arbitators for the composition of interests of the
community of associates(or of political, as understood in the broad sense,
interests), a representative investiture is not enough, but, precisely in order that
the judge may from his own conviction above all on the basis of canons of
hermeneutics and of legal logic, he must be a particular authority on legal matters.
Indeed article 135 of the Constitution states that the judges of the Constitutional
Court should be chosen from: a) judges (even if retired) of higher, ordinary and
administrative jurisdictions b) full university professors of law c)advocates with a
minimum of twenty years’ standing.

The need to guarantee the independence of the body is also reflected in the
norm according to which the assessment of the above qualifications is reserved for
the Constitutional Court itself which decides its members by absolute majority.

4. Constitutional jurisdiction is however absolutely particulur, since — as has
been said — it often implies the balancing of constitutionally protected values and



therefore requires, over and above technical-juridical expertise, a special political-
institutional sensitivity.

This is essentially mirrored by the mixed composition of the Court which is
provided for by the same article 135 of the Constitution. The judges of the
Constitutional Court - fifteen in number - are in port nominated and in part elected:
five judges are nominated by the President of the Republic; other five judges are
elected by the Parliament in a joint sitting of the two Chambers; the remaining five
are elected by the high, ordinary and administrative magistracies.

The nomination and election then present some particular features, the purpose
of which is to create a constitutional body placed in a position of marked
independence.

a) The nomination by the President of the Republic can be an autonomous
presidential act, in the sense that it departs from the rule of ministerial proposal
which in this case is missing. Therefore there is not, as is the rule, the proposal of a
Minister who assumes the responsibility of the presidential act, as it is a question of
an act coming directly from the President of the Republic.

b) The election of the judges by Parliament is also characterised by different
profiles: the Chamber of Deputies and the Senate meet in a joint sitting (as in the
case of the election of the President of the Republic); the voting is carried out
secretly; the majority is qualified (two thirds of the members of the assembly for
the first two ballots; three fifths of the latter from the third ballot on). This
guarantee of a qualified majority is not actually provided for by the Constitution,
but was first introduced by an ordinary law (art. 3 of law no. 87 of 1953), which
establishes a majority of three fifths of the voters after the third ballot. At present,
then, an ordinary majority is not enough for the election of the constitutional
judges, but instead requires a wider consensus than that sufficient for common
parliamentary resolutions. It is consequently possible and actually happens that
there are further ballots until a wider consensus is reached.

c) the election of the judges by the high, ordinary and administrative
magistracies is carried out by a board restricted to judges coming respectively from
the Court of Cassation, the Council of State and from the State’s Auditors’
Department (as well as magistrates from the Public Prosecutors Offices of the two
Courts). An absolute majority is required of members of the electoral board and in
the case of a second vote, a ballot between those who gained the greatest number
of votes is foreseen, in order that the elections always finish after two votes.

5. In order to guarantee the independence of the judges and of the Court there
is in addition the rule of a term of office for the judges, although not for life as in
other orders (such as the American one), which is particularly long (nine years),
even longer than the term of office of the President of the Republic (seven years) or
of the ordinary length of the Parliament.

As the posts of the judges fall vacant, the composition of the Court changes
gradually, either because the posts fall vacant at the end of the nine years period,
or for other reasons. This guarantees a gradual, never sudden change in the
composition of the Court.

The judges can never be re-elected or re-nominated. At the end of the nine-
year tenure they leave their posts and stop working. Therefore there is no
extension of powers. Any eventual delay in the nomination or election of the



judges-which in practice has sometimes happened regarding the election of the
judges by Parliament because of the difficulty of reaching the prescribed qualified
majority-does not prevent the functioning of the Court which is guaranteed by the
rule according to which it can in any case work with at least eleven judges, so that
there is always a judge for each of the possible provenances (Presidential
nomination, parliamentary election, election by the Supreme Magistracy). In other
words there is no actual practical risk that the Court can be paralysed because of a
possible inertia on the part of the body appointed to nominate or to elect the
substitute. Initially the rules of the Court established that the judge should remain
in office until the date on which the judge called to substitute him was sworn-in;
but art. 135 of the Constitution, as substituted by a constitutional law in 1967,
excluded this extension and successively the Court received this measure modifying
its rules.

6. It is the same Constitution (in art. 135) which imposes a rigid rule of
incompatibility on the judges. The position of judge of the Court is incompatible
with that of Member of Parliament, of Regional Council, with the exercise of the
profession of lawyer and of every appointment or office indicated by the law.
Moreover, the judges cannot be candidates in political or administrative elections,
nor carry out activities concerning associations or political parties. Nor can they
take on or keep other offices or private or public positions, nor exercise
professional, commercial or industrial activities. Judges and university professors
elected constitutional judges are placed off the list of permanent staff and cannot
continue to exercise their functions for the whole period of their appointment. It is
therefore a question of limitations which are still more rigorous than the ones
provided for the judges belonging to the legal order and which aim at creating a
sort of curtain of protection from any possible external interference.

7. In the framework of the guarantees of independence one finds in criminal
affairs a peculiarity of the Italian order as compared to those of other countries
(Germany, Spain), insofar as the judges of the Constitutional Court have a similar
immunity applied to them by the Constitution as is applied to the Members of
Parliament. This is again a guarantee justified by the need to preserve the sphere
of independence of the Court, even if in practice there have not been any occasions
when it has operated. It is expressly provided for by a norm of constitutional law
(art. 5 law no. 1 of 1953) that the judges of the Constitutional Court are not
censurable, nor can they be persecuted for opinions expressed or votes given in the
exercise of their functions. Moreover, in general, as long as their appointments last,
they are awarded application of the immunity accorded by the Constitution to
Deputies and Senators by art. 68, paragraph 2, of the Constitution, namely that
where they are subjected to criminal procedure, authorization to proceed given by
the same Court is prescribed.

It is useful to remember that in its original formulation the above mentioned
norm of the Constitution, laid down for Members of Parliament (namely the one
quoted in its preceptive content to fix a similar immunity for the judges of the
Constitutional Court), in general prescribes the need for authorization to proceed in
order to be subjected to criminal procedure. Recently (1993) this immunity was
modified in a reductive sense for Members of Parliament: the unquestionable nature
of the opinions expressed and the votes given in the exercise of their functions, the



necessity of authorisation to proceed by the Chamber to which they belong is
limited for Members of Parliament to subjection to temporary measures which
liberty. It was consequently modified for Members of Parliament, but not for the
judges of the Constitutional Court for whom the disposition of the penal code which
disciplines the authorization to proceed remains unchanged.

8. It is still only the Court which can order the removal or the suspension of the
single judge for unforeseen physical or civil incapacity or for serious deficiencies in
the exercise of his function (one hypothesis for the forfeiture of office is that of
failing to exercise one’s duties for six months). In this case the resolution of the
Court is taken by a majority of two thirds of its members which participate in the
assembly. There is in this way a double guarantee: on the one hand, it is the Court
itself which takes a decision regarding the continuance of tenure of the judges; on
the other hand, the same resolution of the Court is taken with a qualified majority.

9. Differently from some Constitutional Courts, which see their Presidents
nominated by other constitutional bodies (for example, in France the Conseil
constitutional), it is the same Court which elects its President in its bosom by secret
ballot and by absolute majority of its members in the first two voyes; in the third
vote a ballot is proceeded to. He has tenure of office for three years and can be
reelected; an event which up now has in practice seldom happened as the criterion
of seniority of the nomination to the position of judge is almost always followed in
the nominations (for President).

The powers of the President are various and influential, but do not distort the
nature of the markedly collective character of the Court.

The President summons the Court and presides over its assembly; the Court
however when pronouncing its sentences and ordinances always decides as a
corporate body by absolute majority of its voters (namely of the judges which
compose the board, since abstention is inadmissible) and only in case of an equal
vote the vote of the President of the board (who normally-but not necessarily- is
the President of the Court, who in case of impediment can be substituted by the
Vice- President or of the most senior judge).

However every decision is referred to the Court as a whole, since dissenting
opinion is not provided for. According to some-but this opinion is not shared by all
and this is a controversial and much-debated on the lack of a manifestation of the
reasons which in the collective body have led to the formation of a majority or of a
minority further guarantees the independence of the Court and strengthens its
corporate nature.

The President secondly exercises police powers which in the context of the
headquarters of the Court are reserved for the Court itself. In particular the Public
Police Force cannot enter the headquarters of the Constitutional Court unless it has
been specifically ordered to by the President.

We should then recall that contempt of the Constitutional Court constitutes a
crime(art. 290 of the criminal code) and where the matter is committed within the
headquarters of the Court, the President can order the arrest of the author of the
crime and his delivery to the judicial authorities.

10. A further very significant expression of the independence of the Court is the
recognition, on an equal level with other constitutional bodies (but differently from
the bodies of ordinary jurisdiction), of it regulatory power of jurisdiction which



concerns not only its organization, but also the rules of procedure regarding itself.
The rules of the Court are approved by the majority of its members and are
published in the Official Gazzette of the Republic. Among these stands out the Set
of Rules concerning the supplementary rules for the judges within the Court itself.
This ruling power is actually provided for by an ordinary law, while the ruling power
of the Chambers is provided for by the Constitution. It has no less in practice
guaranteed and guarantees ample independence of the Court so much so that
when(in exceptional cases) the legislator is called upon to intervene to modify a
ruling norm (such as on the extension of the term of office of the judges whose
term has expired, which we have spoken of above) this was carried out by
constitutional law and not by ordinary one.

It is then a ruling norm which states that the judges of the Court, in their
decisions before the same Court; cannot be challenged,nor can they abstain.

In a parallel fashion to its regulatory autonomy, the Court enjoys an autonomy
of administration and of accounts. It has at its disposition a fund which is
established by law, based on its autonomous budget and not subject to controls
generally used for public spending.

In the same way the regulatory power of the Court allows it to discipline work
relations with its own employees in an autonomous manner and in this regard the
Court has a domestic jurisdiction, since it has the authority to judge any possible
appeals by its own employees according to rules of procedure which are in their
turn set up by an internal set of rules.

A.C. KeHeHcapueB

Cyabsa KoHcTtutyumoHHoro Cyana
Kbiproizckoi Pecny6nmkm

FapaHTUM HEe3aBUCUMOCTU KOHCTUTYLIMOHHOIO NpPaBoOCyAUS U BJIMSIHUE
KOHCTUTYLIMOHHOIO NpPaBoOCyAMUSA Ha YroJioBHOe CyAonpou3BOACTBO

dopMupoBaHue aBTOpuUTEeTHOM cyaebHoM BnNactTM B CTpaHe CoCTaBnseTr
HEOTbeEM/IEMYIO YaCTb COBPEMEHHOW MONUTUKK pa3BuTUSa Kbiprbi3CcTaHa U ABASETCS
OAHOM M3 BaxHenwux npobnem rocyaapcrea u obuwectea. B HOBbIX 3KOHOMUYECKUX
M coumanbHbIX YCOBUAX, 3aKOHOMEPHO BbI3blBAOWMX MHOXECTBO MNpPaBOBbIX
AENNKTOB U KOHMINKTHBLIX CUTYauun, HEM3MEPUMO BO3pacTaeT posib HE3aBMCMMOIO
W cnpaBeannBOro cyaa.

KoHkpeTHble TpeboBaHusA no obecneyeHUo HE3aBUCUMMOCTU CyAO0B YCTaHOBMEHbI
3akoHamu o KoHctutyumoHHoM Cyae Kbiprbiackon Pecnybnukun, o BepxoBHoM Cyge



Kbiprbi3ackon PecnybnmMku mM MecTHbIX cydax obwen wpucamkumm M 0 Ccucteme
apbuTpaxHbix cynos Kbiprbi3ckon Pecnybnumku.

Tak, B 3akoHe 0 KOHCTUTYUnoHHOM Cyae Kbiprbi3ckon Pecny6/nkn yCTaHOBEHO,
yTo KOHCTUTYuMOHHbIN Cya Kbiprbi3ckon Pecnybnukm SBNSIeTCS BbICWUMM OpPraHoMm
cynebHon Bnactm no 3awmte KoHcTutyumm Kblprbiackon Pecnybnunkun, ydpexaeH B
uensx obecrnieyeHmns sepxoBeHcTBa KoHCcTUTyumnm Kbiproi3ckon Pecnybnuku, 3awmThbl
KOHCTUTYUMOHHOIO CTPOS, npaB n cBoboj rpaxaaH, 4encTByeT Ha OCHOBe npuHuMna
HE3aBMCUMOCTU, noauynHsaeTca Tonbko KoHcTuTyummn Kbeiprbisckon Pecny6bnuku.
Cyabn B KOHCTUTYUMOHHOM Cyae Kbiprbi3ckon Pecnyb6aukn npu BbIMOAHEHUU CBOUX
obs3aHHOCTEeN He3aBUCUMMbl W NOAYMHSATCA Tonbko KoHcTuTyumm. Kakoe-nubo
BMEeLLATENbCTBO B UX AEATENbHOCTb, @ TaKXe BO34eNCTBME HAa HUX B KaKOW 6bl TO HU
66110 dopMe C uenbi BOCMPENnATCTBOBAHUA UX AeATeNbHOCTU He AonycKaeTcs M
BfleYeT OTBETCTBEHHOCTb MO 3akoHy. B TeuyeHme cpoka MOJIHOMOYUK CyAbu
KoHcTUTyunoHHoro Cyaa HecMmeHsieMbl. OAHMM M3 BaXHbIX  MOJIOXKEHUR,
obecneumBaronx HezaBUMCUMOCTb KoHCTUTYuMOHHOro Cypa saBnsieTca TO, 4TO
AAHHbIN 3aKOH YCTaHOBWA, UYTO AeAaTenbHOCTb KOHCTUTYumnoHHoro Cyaa no sonpocam
KOHCTUTYLUMOHHOIO CyA0NpoOMn3BOACTBa He NOAOTYETHA.

TakxKe 3aKkpensieHO MOJSIoXeHNne O He3aBUCMMOCTU cyaen KOHCTUTYUMOHHOrO
Cyna Kbiprbisckon Pecnybnuku. Cyabun KoHcTuTyumoHHoro Cyaa Kbiprbl3cKown
Pecnyb6/inkn HenpuKOCHOBEHHbl. OHM He MOryT O6biTb NpuBAEYEHbl K YroJI0BHOM
OTBETCTBEHHOCTW,  apecToBaHbl, MNOABEPrHyTbl  MepaM  aAMWUHUCTPATUBHOIO
B3blCKaHWS, HanaraembiM B cynebHom nopsake 6e3 cornacusa XXoropky KeHewa
Kbiprboizackon Pecnybnunkun. 3apep)XaHue v NpUHYAUTENbHbIM NpUBOA AOMNYyCKaeTcs
MUWb B CNy4dasX, Korga OH 3acTUrHyT Ha MeCTe CoBeplueHUs npecTynieHus.
[JO/MKHOCTHOE NnLOo, NpousBejllee 3agepxaHue cyabn KoHCcTuTyumoHHoro Cyaa Ha
MecTe npecTynfneHusi, HemeasneHHo yeBepomnseT lMpeacenatensd KOHCTUTYULMOHHOMO
Cyna Kbiproiackon Pecnybnunkm u ero 3amectutens. YronosHoe pneno, ageno ob
aAMWHUCTPATMBHOM  MNpaBoOHapylweHun, MoxXeT 6biTb  BO36YyXAEHO  TONIbKO
feHepanbHbIM NMPOKYPOPOM Kbiprbi3ckon Pecnybnunku.

NMpoHMKHOBEHME B Xunuwe, cnyxebHoe nomeweHne cyab KOHCTUTYLMOHHOIO
Cyaa, B NMYHbIM WUAM MUCMNOJSIb3YEMbIN UM TPAHCMOPT, NMPOM3BOACTBO TaM AOCMOTPaA,
obbiCka, BbleMKM, a TaKXe JIMYHbIW AOCMOTP WAW JINYHBLIKW  06bICK CyAbu
KoHcTuTyunoHHoro Cyaa Kbiprbiackon Pecnybnmkn, AOCMOTp NpuHaanexawmx emy
Bewen U AOKYMEHTOB MOryT MPOMU3BOAUTLCA C CaHKUMW [eHepanbHOro MpoKypopa
Kblprbiackon Pecnybnuvku v Tonbko no Aeny, Bo36y>XAEHHOMY B OTHOLIEHWM 3TOro
CyAbW.

Cyaba KoHctuTyumoHHoro Cyaa Keiprbiackon Pecny6inkyu He MoxeT 6bITb
noaBeprHyT MNpPUHYAUTENIbHbIM  MepaM  MeAMUMHCKOro  XapakTtepa, Mpu3HaH
HeaeecnocobHbIM NN orpaHnyeH B AeecnocobHocTn 6e3 cornacusa XXoropky KeHewwa
Kblproiackon  Pecnybnmku Ha  BO36yXaeHnme B Cyde  COOTBETCTBYHOLEro
Nnpon3BOACTBA.

Cyaba KoHctuTyumoHHoro Cyaa Kbeiprbiackon Pecny6inkyu He MoxeT 6bITb
noaBeprHyT KakumM-nnbo MepaM BO34ENCTBMS 3@ BbICKa3aHHOE WM MHEHuWe B
nopsake KOHCTUTYLUWMOHHOIo Cyaonpon3BoACTBa.

Peanunsys TpeboBaHnsa KoHcTuUTyumm Kbiprbl3ckor Pecny6inkn o HE3aBUMCUMOCTU
cynen un  cyaebHonm cuctembl, Xoropky KeHew Kbiprbi3ckon Pecny6amnku
(MapnameHT) npegycMoTpen B YronoBHoM kopekce Kbiprbiackon Pecny6anku



oTaenbHytw rnaey — «[llpectynneHus npoTuB npasocyausa». B 3Ton rnaese
YronoBHOro Kogekca npeayCcMOTpPEHbI yrosoBHas OTBETCTBEHHOCTb 3a
BMeLlaTeNbCTBO B KakKoOW 6bl TO HU 6bLIO popMe B AeATeNbHOCTb cyaa B uensax
BOCMNPEnsATCTBOBAHUS OCYLIECTB/IEHMIO MNpaBoCyAMsl, MNOCAraTeNbCTBO Ha XMU3Hb
nnua, OCYLeCTBASLWero npasocyame, yrposa WAM HacUNbCTBEHHble AeUCTBUS B
OTHOLUEHUWN CYyAbW B CBSA3M C OCYLLECTBSIEHWMEM MpaBOCyausi, @ paBHO UX 6AU3KUX B
CBSI3W C pacCMOTpeHWeM gen wanm MaTepuanoB B CyAe, HeyBaXeHue K cyay,
HEeMCnosIHeEHMEe NPUroBOPOB CyAa, peleHns cyaa uanm MHoro cyaebHoro akTa.

OagHako cneayeTt ckasaTb, 4TO nNpu nwbon dhopMe He3aBUCUMMOCTM cyaebHas
B/1aCTb 3aBUCUT OT pas3/INYHbIX BO3AENCTBUMN OCYyAapCTBEHHOW BfacTu. Tak, Ha
HE3aBMCMMOCTb CyAOB OKa3blBalOT BJ/IMSIHME 3aKOHoZaTesbHas M WCMNOSIHUTENbHas
BETBM rocyaapCTBEHHOM BNacTu. lapnaMeHT yTBepXaaeT cyaenm KOHCTUTYUMOHHOrO
Cyana, 6toaxeT cyaebHbiX OpraHoB, NPUHMMAET 3aKOHbI, BAMSAIOWNE HA AEATENIbHOCTb
cynos. [lpenoctaBneHue TnMOMEWEHUN, TexHuyeckoe obcnyxuBaHne 3a4aHUN
HaxoauTCsa B BeAEeHUN UCTMOSTHUTENbHOWN BNACTW.

MpuenTne CO3HaHus, YTO  AOCTUXEHME MCTUHHO  AeMOKpaTUYeCcKuX
npeobpaszoBaHnii TpebyeT rnybokoro mMOHMMaHMA TOro, 4YTO HE3aBUCUMMOCTb
cyAebHon BnacTn ABNsSEeTCS OAHUM U3 CYLEeCTBEHHbIX MPU3HAKOB AEMOKpPaTUYeCKoro
rocygapcrea M O4YeHb CNOXHa B Mepuoj CTaHOBJIEHUSI CYBEpPeHHOro rocyaapcrsa.
Co3pgaHue peanbHbIX YyCNoBUN (PYHKULUMOHMPOBAHUSA HE3aBUCMMOro cyaa — r/laBHas
Lenb ocyuwecrtensemon cygebHon pecdopmbl. B aTon pabote HeobxoanMMO yumTbiBaTb
YpOBEHb MNOArOTOBKW CyAen, WX KBanudukauuw U TO, UYTO OCHOBHAs 4acTb
ncuxonornm cyaen chopMmmpoBaHa Ha MPUHULMNAX COBETCKOro rocyAapCTBEHHOrO
CTpouTenbCTBa WM NpaBa. DTO BblABUraeT HeobXOAMMOCTb pelleHust npobriembl
NCUXON0rMYEeCcKOM NOArOTOBKKU CyZen K BOCMpUATUIO cyTu cyaebHon pedopMbl; OHU
AO/MKHbI 6bITb CNOCOBHBbI HE TOMILKO MOHATb, HO W MPAKTUYECKU peanu3oBaTb UAEH
HE3aBMCMMOro Cyaa Yyepes3 He3aBUCMMOCTb KaXXaoro CyabMu.

He3aBMCMMOCTb MpaBOCyAUsi CO3[AeT yBaXeHue K cyaebHbIM opraHaMm, Bepy B
BEPXOBEHCTBO 3aKOHa M YBEPEHHOCTb B CripaBeasiMBoM byayuiee.

Kak BceM M3BeCTHO, B MNocrefHee pecsaTunetne KOHCTUTYUMOHHOe rnpaBocyane
Bce 6onee opraHM4YeHHO BXOAWT B [rOCYyAapCTBEHHO-MPaBOBYK CUCTEMY CTpaH
LleHTpanbHOM M BocTouHOM EBpOMblI, MOCT COBETCKUX roCyAapcCTB, MOCTaBUBLUUX
nepea cobon uenbld dopMUpoBaHME peanbHOW aeMokpatuu, CcBO6OAHOro
rpa)kgaHckoro obuwecrsa, NpaBOBOro rocyAapCcrBa, CYLLECTBEHHbIMW MpU3HaKaMu
KOTOpPOro SABASIIOTCA FOCMOACTBO MpaBa, KOHCTUTYUUWM N 3aKOHA, yBaXeHue npas U
ceBoboa venoBeka v rpaxaaHuHa.

KOHCTUTYUMOHHOE npaBocyaMe CTasio HeOTbEM/IEMOM XapaKTepHOM 4YepToun
AeMOoKpaTnyeckmx  npeobpasoBaHnn B abContoTHOM  GONbLIMHCTBE  HOBbIX
HEe3aBMCUMbIX FOCYAapCTB Ha MOCTCOBETCKOM MPOCTPAHCTBE.

KoHcTuTyunoHHbIn  Cya  Kelprbisackon  Pecnybnuku, B npegenax CBOUX
NOJIHOMOYMN paccMmaTpmBas BOMPOCbl COOTBETCTBUS KOHCTUTYuUMM KbIprbI3CKOW
Pecny6/iMkn 3aKOHOB M MHbIX HOPMATUBHO-MNPABOBbIX aKTOB, CBOMMU peLUEeHUSIMU MO
CYLLEeCTBY OKa3blBaeT CYyLLeCTBEHHOe BO34EeNCTBME Ha MpPaBOBYK CUCTEMY CTpaHbl U
NpaBOTBOPYECKYIO AesATeNIbHOCTb BCEX roCyAapCTBEHHbIX OpraHoB, MNoATBeEpXAas
KOHCTUTYUMOHHOCTb BXOASIWMX B Hee HOPM WM UCKIK4Yas U3 Hee HOPMb,
npotuBopevawme KoHcTUTyummn Koiprbiackon Pecrnyb6namku.



Cpean MexaHu3MoB 3awmTtbl KOHCTUTYUMWM KOHCTUTYUMOHHOMY MNpaBOCyaMIO
NpUHaaNexunT ocobo BaxHasi pofib, TaK KakK OHAa, SABNASACb rapaHToM KOHCTUTyuUuM,
He pellaeT HUKAKMX UHbIX 3a4a4, KpoMe oxpaHbl KOHCTUTYLMHU.

TeMm cambiM KOHCTUTYuMOHHbIN Cya Kbiprbi3ackon Pecnybanku BbINOAHSAET
dyHKUMo 6nCTUTENS OPUAMYECKON CTPOroCTM MNpaBOBOM CUCTEMbI, MOAYMHEH
npuHumny BepxoBeHcTBa KoHCcTUTYyumn Kbiprbi3ackon Pecnybninkn u  gBnsieTcs
WHCTUTYTOM, B OnpeaesieHHONW Mepe CAepXMBalwWMM W AUCUMMINHUPYIOLWNM
3aKoHOZATeNIbHYKD W WUCNOAHWUTENbHYK BNacTM B UX MNpPaBOTBOPYECKON W
NpaBoOMNPUMEHUTENBHON AeATeNbHOCTUM NOCPeACTBOM MexaHu3Ma nocaeaylero
KOHTpPO/IA.

PeweHna Cyma B 60MbWIMHCTBE cny4vYaeB wuMeloT 60nbwon ob6LecTBEeHHO-
NOSIMTUYECKNIA pe30HaHC 1 NpaBoBble NOCNeACTBUS.

Npu3HaBass HEKOHCTUTYUMOHHbIM 3aKOH WAM  €ero  OTAesibHble  HOpPMbI,
KoHCTUTYuMoHHbIn Cya Kbiprbl3ckon Pecnybnuku okasbliBaeT HenocpencTBeHHoe
BO34ENCTBME HA HOPMATUBHYK CUCTEMY, MPU ITOM OH HE 3aHMMAEeTCHd CO3[aHMeEM
HOBOW HOPMbI, @ BCero nuwb TpebyeT uUX npumBeAeHUs B COOTBETCTBME C 6YKBOW,
CMbIC/IOM U coAepXXaHneM cooTBeTcTBylOWwen crtatbn KoHcTUTyuum Kbiprbi3CKon
Pecnybnukn, npecneays uenb obecnevyeHns  BepxoBeHCTBa  KOHCTUTYyumu
Kbiprboiackon Pecnybnuku, TOYHOro MOHUMaHUA M eAMHO0bpasHOro npUMEHeHMUs
KOHCTUTYUMOHHbIX TMOJSIOXEHUN, ucxoass M3 Toro, 4to KOHCTUTYUMS He TONbKO
npoBo3rnawaeT HOpMaTUBHO-AEeMOKpaTUYECKME naeasnbl NpaBoOBOro rocygapcrea, HO
N cama siBnsieTCs OpyaAneM ero NoCTpOeHms.

Mpu3HaBass HEKOHCTUTYLUMOHHbIMWU HOPMbl 3aKOHa W OTMEHSAS WX pUANYECKYHo
cuny, KoHCcTUTyuuoHHbi Cyn pacuuuwaeT npaBoBOe Mosie OT HEKOHCTUTYLMOHHOIMO
A0 KOHCTUTYLMOHHOIro 3akoHoAaTeNnbCTBa, TeM caMbiM obecneymBaeT COOTBETCTBUE
KOHCTUTYUMM TeKyLlen 3aKkoHoAaTeNbHOW AeSTeNbHOCT!.

Ao npuHATMa B 1999 roagy HOBOro YrosloBHO-MpOLECCyasibHOro KoAaekca
Kbiprbiackon Pecnybnnku, He3aBUCMMO OT NpUHATUSA  HOBOM  KOHCTUTYyuuM
Kblproiackon Pecnybnnkn, pernameHTUpyowen AeMoKpaTuyeckne npuHUMNGbI
npasocyamsi, YrofoBHOe CyAOMNpOM3BOACTBO OCYLWECTBASANOCL MO  YronoBHO-
npoueccyasbHOMY KOAEKCY, NPUHATOMY eLUé B NpeXXHee COBETCKOe BpeMs.

EcTecTBeHHO, HawMxX rpaxaaH He ycTpamBana npexHssa cyaebHas cucrema, Tem
bonee 4TO npoueaypbl YrosIOBHOro CyZOnMpoOM3BOACTBA HOCWUIN pernpecCUBHbIN
XapaKTep N0 OTHOLUEHMIO K MpaBaM rpaxzaaH.

Nocne obpeTeHMs NpaBOBOW OCHOBbI AN CBOEN AeATeNbHOCTU U peanu3auumn
KOHCTUTYUMOHHbIX MOSTHOMOYMN KOHCTUTYUMOHHbIN Cya Kbiprei3ckon Pecnybnmku no
obpalleHuaM rpaxxgaH NpUHSAN psa peweHur O NpU3HaAHUM HEKOHCTUTYUMOHHbLIMU
OTAeNbHbIX HOPM YrosioBHO-NpoLueccyanbHoro kogekca Keiprbiackon Pecnybnnkun, a
Takke 3akoHa <«O npokypaTtype Kbiprbi3ackon Pecnybnuku», He p[onyckasline
nepecMoTp no xanobaMm noTepneBLINX WIN OCYXAEHHbIX rpaxaaH BCTYMNMBLUUX B
3aKOHHY cuniy cyaebHbIX NOCTaHOB/IEHUW MO YrONOBHbIM AefiaM, HO AonycKasline
obs3aTenbHOEe paccMOTpeHue Jen TOoMbKO MO npoTecTtaM B NoOpsiAke Hazsopa
npokypopos, lMNpeacenatensa BepxosHoro Cyaa v ero 3amectutenen, npeacenatens
obnacTtHOro cyaa, a Takxe npegycmaTtpuBasline BO36yXAeHMe YronoBHbIX Aen Mo
MHMUMaATMBE CyAda, Cco34aBaBlUMe BO3MOXHOCTb Cyay MO CBOeW UWHuUuuaTmee
HanpaBNsaTb Aefi0 Ha JAONOJSIHUTENbHOE paccnefoBaHue C Uenbl npeabsBieHus
noacyaMmomy o6BuMHeEHUS Mo 6onee TAXKKOMY MpecTynneHuto, a TakXe nepecMoTp



BCTYMUBLUMX B 3aKOHHYIO CUJTY MPUIrOBOPOB 3a MAMKOCTbIO Ha3HAYeHHOro Haka3aHus
no nHuumnaTtmee lMNpeacenatens BepxosHoro Cyaa n ero 3amectutenen, KoHCTUTyums
Kbiprboiackon Pecnybnmkn 3akpenwna rnaBHbIM MNPUMHUMN  HE3aBUCUMOro cyaa,
npeaycMoTpeB, YTO CyAbs NOAYMHAETCH TONIbKO KOHCTUTYLMKN U 3aKOHY.

B cootBetctBUM C KoHcTuTyumen Kbiprbiackon Pecnybnankm BepxoBHbin Cypg
Kblprbiackon Pecnyb6/nku ocyLllecTBASIET HAA30p 3a AeATeNbHOCTbIO CyAoB B cdepe
rpa)AaHCKoro, yrosloBHOro M aAMMHUCTPATMBHOIO CyAOMNpoOM3BOACTBA U HU OAHOMY
APYroMy opraHy wWnmM AO/DKHOCTHOMY /MLy Takoe npaBO B rocyfapcTBe He [AaHo,
BXOAMBLUME B NpOTMBOpPEYME C 3TUM KOHCTUTYUMOHHbLIM MOJIOXKEHWEM HOPMbl 3aKOoHa
«0O npokypaType Kbiprbi3ckon Pecnybnmkmn» n YronoBHO-NpoLeCcCcyasibHOro Koaekca
Kbiprbeiackon Pecnybnunkn, npenoctaBnsiBliMe MpOKypopaMm rMpaBo OCYLeCTBASATb
HaA30p 3@ BCTYNUBLWIMMW B 3aKOHHYI CWy peweHusaMu cyda 6biin npusHaHbl
HEKOHCTUTYUMOHHBbIMM C OTMEHOW WUX Jencteums. Bo wucnonHeHue peleHus
KoHcTuTyunoHHoro Cyaa 3akoHoAaTesleM BHeCEHbl COOTBETCTBYHOLWMNE U3MEHEHUS B
npoueccyasibHOe 3aKoHOAATeNbCTBO, M Ternepb MNPOKYpop MNpupaBHEH B npaBax C
APYrMMM y4yacTHMKaAMM Npouecca B COOTBETCTBUM CO cTaTbén 15 KoHcTutyuum
Kblprbiackon Pecnybnmnku 0 paBeHCTBe BCeX Mepes 3aKOHOM U CyAO0M.

PeweHnem KoHcTuTyumoHHoro Cyaa npu3HaHa HEKOHCTUTYUMOHHOM cTaTbs 101
YronosHo-npoueccyanoHoro  koaekca  Kbiprbiackom  Pecnybnuku B 4yacTw,
npegocrtaBnsowen cyabe npaBo BO36yXAEHMA YroNOBHOro Aena, MoCKOoAbKY
KoHcTuTyumen Kbiprbidackon Pecnybnnkm Ha Ccyad BO3N0XeHa 0653aHHOCTb
OTNpaBNATb MNpaBocyavMe B pamkax O6BMHEHMS, npeabsBleHHOr0 MpOKYypoOpoM, a
dyHKUMN 06BMHEHMS BO3M0XKEHbI HA NPOKYypaTypy.

Mpu3HaHue KOHCTUTYUNOHHbIM Cyaom HEKOHCTUTYLUMOHHbIMU " He
cooTBeTCcTBYOWMMM KoHCTUTYUMn Kbipreiackon Pecnybnukm craten 381 un 384
YronoBHo-npoueccyanbHoro kogekca Kbiproiackon Pecnybnukn  ocsoboamno
cynebHyro cMcTteMy CcTpaHbl OT MHOMOSIpyCHOCTU, CO34aBaBLIEN MHMMOe BrnevaT/ieHue
3a60Tbl O npaBax rpaxaaH, dakTnyeckn xe gaBnsiBlen cobon cBoeobpasHbin
NabupUHT BOMOKWUTbI, TakMe KakK HaA30pHas WHCTaHuusa B o6nacTHbIX cyaax, B
Konnerunsx, npemanyme u lNneHyme BepxosHoro Cyaa v Bbicwero ApbuTtpaxkHOro
Cyna Kbipreiackon Pecnybnuku, a Takxke BBeAeH B CyAebHYO CUCTEMY MHCTUTYT
AnennaumnoHHoro Cyaa.

MPU3HAaHUIO HEKOHCTUTYUMOHHbIM NyHKTa 2 4yactm 1 crtatbn 333 YrosioBHO-
npoueccyasibHoOro KoJekca KbIprbi3ckowm Pecnybnuku NOCYXWN0 TO
0b6CTOATENBCTBO, 4YTO BOMPEKU KOHCTUTYUMOHHbIM MNpUHUMMIAM, 3aKpenseHHbIM
ctatben 88 KoHcTuTyuumn Kbiprbiackon Pecny6sinkn, B COOTBETCTBMM C KOTOPbIMMU
npu nbomMm Nyb6ANMYHOM MAN MHOM OOBBUHEHUWU FpaXKagaHWH MMEEeT NpaBO Ha 3awuTy
CBOero AOCTOMHCTBA M MnpaBa B CyAe, HM MpU Kakux 06CTosATeNnbCTBax B TaKou
3alWunTe He MOXeT 6bITb 0TKasaHo, 3aWuTa SBNSEeTCS He HapylaembiM MpaBoM finua
Ha nwbon cTagum npouecca paccMOTpeHuss cyaebHoro aena, B CyAde KaxAabln
y4YacCTHUK npouecca mMmeeT npaBo ObiTb BbICAYLAHHbBIM, 3aKoHoAATeNlbHbIA OpraH
AUWKWA  KaK noTeprnesBwero, Tak M noacyaMMmoro npasBa 6biTb BbICNYLWAHHbIM B
KaCCauMOHHOM MHCTAHUMM NO CywecTBy O6BMHEHUSA, YCTAHOBMB, YTO onpeneneHue
cyfa U TMOCTaHOB/IEHUSA CyAbM O HanpasleHUW pJena Ha J[AocnenosaHue B
KacCauMOHHOM nopsake obxanoBaHUIO He noanexar.

YctaHoBneHne KOHCTUTYLUMOHHbIM CyJOM HEKOHCTUTYLMOHHOCTM 3aKOHOB N UHbIX
aKTOB OTMEeHsieT UX AenctBue Ha Tepputopum Kbiprbi3ckon Pecnybnukm a Takxke



OTMEHSIeT AEeNCTBME APYIrMX HOPMaTUBHbIX M MHbIX aKTOB, OCHOBaHHbLIX Ha akTe,
NMPU3HAHHOM HEKOHCTUTYUMOHHbIM. AKTbl U TpeboBaHusa KoHcTuTyumoHoro Cyna B
npegenax kKomneteHumu obs3aTenbHbl K MCMOAHEHWUID BCEMU rOCYAapCTBEHHbIMMU,
OPUANYECKUMN NULAMU U FpaxXaaHaMun, K KOTOPbIM OHW obpalleHbl.

PeweHns KoHcTuTyumoHHoro Cyaa Kbiprbidckon Pecnybamku no ykasaHHbIM U
APYTMM KOHCTUTYUMOHHbLIM MpUHUMNAM MpaBoCyams yuTeHbl Kak npu paspaboTke,
TaKk M MNpuU MPUHATUM HOBOIO Yros0BHO-MpoLueccyanbHOro kogekca Kbiprbi3ckomn
Pecnybnukn wn CNy>Xuwnu [OCTAaTOYHO OWWMTUMBbIM TONYKOM K YCKOPEHUK ero
NPOEKTUPOBAHUSA U NPUHATUS.

CBOMMM peLlleHUsIMM Mbl CTapaeMcsi HanpaBuUTb 3aKOHOTBOPYECKWUN Mnpouecc B
KOHCTUTYLUMOHHOE pycCrio.

Tak, peweHnaMmn KoHcTuTyumoHHoro Cyaa Kbiprbiackon Pecnybanku 6biam
NPU3HaHbl HEKOHCTUTYUMOHHbIMM HE TOJIbKO OTAesibHble HOPMbl  YrosI0BHO-
npoueccyanbHoro kogekca Kbiprbi3ckon Pecnybnmkn, HO W 6blAM  MpPU3HAHDLI
HEKOHCTUTYLUMOHHbIMMW OTAENIbHble HOPMbl M [paxxaaHCKO-NpoueccyanbHOro, W
ApbutpakHo-npoueccyanbHOro koaekcos Kbiprbi3ckon Pecnybnuku.

PeweHns KoHctuTyunmoHHoro Cypa Kbiprbiackon Pecnybnunkn, npuHsaTble B
npegenax ero KoMrneTeHUMU, OKOHYATENbHbl M 0bsA3aTeNbHbl Ha BCEN TEeppuUTOpUM
Kblproiackon Pecnybnukn ana BCexX OpraHoB rocygapCTBEHHOM Bnactu u
ynpaBneHus, CcyAoB, a TakKxXe npeanpusaTun, YyuYpexxaeHun, opraHmsauun,
AO/MDKHOCTHbLIX ML W rpaxaaH, B CBA3M C 4YeM Mpu MPUHATUM HOBbIX YroOJI0BHO-
npoueccyanbHOro kogekca, Apbutpa)kHO-npoueccyanbHOro kKogekca, paaaHCKo-
npoLeccyasibHOro Kogekca 3aKoHopaTenem 6b1nn yUYTEHbI BbIBOAbI
KOHCTUTYUMOHHOTIO Cyna KbIprbi3ckom Pecnybnnkn. BeeaeH UHCTUTYT
anennsuMoOHHOro cyaa, JNMKBUMAMPOBAH MWHUUMATUBHLIA Haa30p Haa cyaebHbiMu
pelweHnaMmn, BCTYNMUBLLUMMU B 3aKOHHYIO CMNY, YrosI0BHO-MNpoueccyasbHbIM KOLEKCOM
Kbiprbeiackon Pecnybnukun, B obecrneyeHne He3aBUCMMOCTU HOPUCAUKUNWN, U3MEHEH
npoueccyasibHbli CTaTyC NpPOKypopa: ecnn paHblle no nbomy aeny npokKypop Mor
BHOCUTb MPOTECTbl, KOTOPble, KakK NpaBwu/io, MOrIN U3MEHUTb peLleHns Cyabu, To B
HacTOSAWMA MOMEHT MNpPOKYpPOpP MOXET BHOCUTb >anoby Ha peweHums cyabu B
BbILLECTOALLY CcyaebHyl MHCTaHUMIO KakK npeacTtaBuTeNb  FOCyAapCTBEHHOMO
opraHa, npuM3BaHHbIM 3aWMWaTbh MHTEpPeChbl rocyfapcTBa, TO eCTb NPOKYpPop SULLEH
HaA30pPHbIX QPYHKUMN N ero nosnoXXeHne BO BCEX CTaaMsaX PacCMOTpPeHUs YrosIOBHbIX
Aen npupaBHEHO C APYrMMU y4YaCTHMKAMW MNpoLuecca, a U3 rpa)kaaHCKoro rnpouecca
OH BblBegeH BooOb6LWe, 3a WUCKIKYEHMEM MNpeabsB/ieHUS WM UCKa B WHTepecax
rocygapcrea M onpeaeneHHom rpynnbl WL, HYXAAWUXCA B rocyaapCTBEHHOW
oneke.

Ha cerogHs yronosHble gena no 1-oM MHCTaHUMM pacCMaTpMBaOTCA B PAMOHHbIX,
ropoACKMX Ccyaax, B anennsauuMoHHOM nopsakKe paccMaTpuBalTcad B BulIKeKCcKoM
ropoAckoM m obnactHbix cygax v B BepxoBHoM Cyae Kbiprbi3ckon Pecnybnukun B
HaA30pHOM Mopsiake.

HoBbIn YronoBHO-NpoueccyanbHbll Koaekc Kbiprbi3ackon Pecnybnnku, npuHSATbIRA
21 okTa6psa 1999 roga yCTaHOBMA MPUHLMMN COCTSA3aTENIbHOCTU, TO €CTb YrosioBHOE
Cy4ONpPOM3BOACTBO OCYLLECTBASETCS Ha OCHOBE COCTA3aTeNlbHOCTM U paBHOMpPaBUS
CTOPOH O6BUHEHUNSA N 3aLLNUTHI.



KOHCTUTYLUMOHHbIN Cyn Kblprbi3ckom Pecny6nunkn, peanunsy4 CcBOMU
KOHCTUTYUMOHHbIE MOSIHOMOYUS, CrOCOOBCTBYEeT CBOMMMU peLleHUSMU YTBEPXAEHUIO
KOHCTUTYUMOHHbIX NMPUHLMMNOB NMpaBoCyaus.

KoHCTUTYunoHHbIM  Cya  Kbiprbi3ckor Pecnybnnkm He HageneH npaBoM
3aKoHOAATEe/IbHOM  WMHUUMATMBbI, HO NO KOHKPETHbIM pAacCMOTPEHHbIM Aenam
KOHCTUTYUMHHOrO CyZoOnpou3BOACTBA WM HA OCHOBE W3y4YeHUs W aHanausa no
rpynne gen BHocuT npeacrasnerune MpesmaeHTty Kbiprbiackon Pecnybnuku, Xoropky
KeHewy Kbiprbiackon Pecnybnunkn, T[pasutenbctBy Kbiprbi3ckon Pecny6anku,
ApPYrMM oOpraHam rocydapCTBEHHOM BNactM 06 UWMerLWwnxcs HecooTBETCTBUSX
3aKOHOTBOpYeckon geatenbHoCcTu KoHcTutyuumn Kbeiprbi3ckon Pecny6snkn, KoTopble
He ocTatTcsa 6e3 BHUMaHus.

MNpuHUMasa pewenuns, obasatesnbHble ANS UcnonHeHusi, KoHCTUTYUMOHHbIN Cya
Kblproiackon Pecny6ninkn oka3sblBaeT BUSIHME Ha peanm3aumio HaMe4YeHHbIX B
CTpaHe pedOopM Ha KOHCTUTYLMOHHOMW OCHOBE, Yepe3 pa3pelleHne cnopos, NoMoras
obecneyeHMi  KOHCTUTYUMOHHO BbIBEPEHHOr0 noaxoja K  peryampoBaHuio
OTHOLUEHMIN, BO3HMKAIOWMX HA NYTU AeMOKpaTuU3aunm Bcex cdep Xn3Hu obuiectsa.

MNa6op Kosakap
Cyabsa KoHcTutyumoHHoro Cyaa PyMuHum

AeincrBne Pewwennnn KoHctutyumoHHoro Cyaa
Ha Cyabl O6wein Opucankummn

Mocneacteust pelweHnii KOHCTUTYLUMOHHOro cyaa 3agada ocoboirl BaXKHOCTH,
KOTOpasi KacaeTCs He TOJIbKO KOHCTUTYLUMOHHbIX Cy[AOB, a TakKXe Apyrux
roCyZlapCTBEHHbIX OPraHoB, BCero obLiecTBa.

KOHCTUTYLUMOHHBIN  CcyA  PYMbIHUM  OCYLLUECTBNSIET  MNpPeABApPUTENbHbIA U
nocneayrowmn KOHTponb. OCHOBHOe 6peMsi AesiTENIbHOCTU KOHCTUTYLMOHHOrO cyaa
OTHOCUTCSl K MOC/IeAYIOLEMY KOHTPOMIO 3aKOHOB U pelleHuii npaButenbcta. Camas
TECHasi CBA3b MeXAy [AeATENbHOCTbIO KOHCTUTYLIMOHHOIO cyaa W cynoB oblien
IOPUCANKLUMN  NPOSABNSAETCA MNOCPEACTBOM  AaNbHEMLIEro KOHTPOMS 3aKOHOB W
UMEILWNX CUy 3aKOoHa MOA3aKOHHbIX aKToB. Ha npakTuke, 3TOT BWA KOHTPONSA
OCYLLECTBNSIETCS Ha OCHOBE KOHKPETHOro cfny4yasl, korga B cyae obuei



IOPUCOMKUNN, B TeYeHMe CNylwaHMs KOHKpPETHOro Jaena, nogHMMaeTcs BOMpOC
HEKOHCTUTYLUMOHHOCTU AAHHOro nonoxeHuns. KOHCTUTYLUMOHHOCTb TOro WM MHOrO
NMONIOXKEHMS MOXET oOocrnapmBaTbCa TOJIbKO B Cyaax obwen wpucamkunmm npum
npouecce. Jltobaa cTtopoHa npouecca, 6yab OHO dusmnyeckoe, nmbo puanyeckoe
MU0, MMeeT MnpaBO oOcCnapumBaTb KOHCTUTYUMOHHOCTb 3aKOHa WM MOA3AKOHHOro
aKTa, NMPUMEHSIEMOro K peLlleHU0 AaHHOro gena. Ecnu npokypop y4dacTByeT npu
CyAonpomM3BOACTBE, OH MMeeT paBHble NMpaBa K CTOpOHaM, C/llefoBaTesIbHO y Hero
TOXe €eCTb NpaBO oOCrnapuBapuMBaHUs KOHCTUTYLUMOHHOCTM AAHHOMO MOJI0XEHUS.
Mopobbim ob6pa3om, cya, caM, NO CBOEW MHUUMATUBE, MOXET MOAHSATb BOMPOC
KOHCTUTYLUNOHHOCTU AAHHOIO MONIOXEHMUS.

Heo6xoaMMO OTMETUTb, 4YTO HUKTO HE WMMEeT npaBO HENoCpPeaACTBEHHO
obpallaTbCs B KOHCTUTYLMOHHBLIN cyf C TpeboBaHMEM O KOHCTUTYLMOHHOM KOHTpoOsie
AENCTBYIOWEN MpaBoOBON HOPMbl. KOHCTUTYUMOHHBLIN Ccyd, o0b6cyxaaeT BOMpoc
KOHCTUTYUMOHHOCTM TOrO0 WAM WMHOIMO MOJNIOXKEHUS, WCKIOUYUTENIbHO Ha OCHOBE
npeaBapuTeNIbHOrO opaepa, KOTopoe NMpUHMMAETCca TeM CyaoM obuwen opucamkumm,
B NMPOM3BOACTBE KOTOPOro, Npu CNyLlwaHnUn Haxoaswerocs aena, nogHMMancsa Bonpoc
KOHCTUTYUMOHHOCTN AAHHOro nosioXxeHus. Ecnm, BOo BpeMs cnywaHus gena B cyae
obwen pucaAMKUMN MOAHMMAETCS BOMNPOC KOHCTUTYLUMOHHOCTM MNpUMEHSIeMOM
HOpMbI, TO cya o06513aH nNpMOCTAaHOBMTb NMPOU3BOACTBO UM  obpaTuTbCs B
KOHCTUTYUMOHHbIA cya. Ecnu cya obwen wopucamkumm cUYMTaeT HenpueMnembiM
ocrnapmBaHMe KOHCTUTYUMOHHCTM AAHHOIO NOSIOXEHUS, TO OTK/IOHSET ero, 6e3 caaun
Aena B KOHCTUTYLMOHHbIN CyA.

PeweHna KOHCTUTYUMOHHOro cyaa obsasatenbHbl Ansa Bcex. 0O6s3aTtenbHbIn
XapaKkTep 06bACHSEeTCS ABYMS OTAENbHbIMK cuTyaumamm: 1) Ecnm KOHCTUTYLUMOHHbIN
CyA HaxXoAWT, 4YTO [AaHHbIM 3aKOH WAM MNOA3aKOHHbIA aKT He NpoTUBOPEYUT
KOHCTUTYUWN, TO AaHHOoe pelleHne KOHCTUTYUMOHHOro cyaa obsizatenbHO TOIbKO B
CBA3M Jefna, BO  BpeMs  CaywaHus KOTOpOro, nogHMManca  BOMpoC
KOHCTUTYUMOHHOCTM [AAHHOrO MosoXeHUs. BonpoC KOHCTUTYUMOHHOCTWM AaHHOro
MOJSIOXXEHMS MOXET NOAHATLCS MOBTOPHO B CBSA3U C APYTrUM AE€/10M.

2) Ecan KOHCTUTYUMOHHbLIN  Cya  MNpuU3HaeT  OCMapuMBaeMyld  HOpMY
HEKOHCTUTYLUMOHHbLIM, TO noaobHoe peweHue o653aTeNlbHO erga omnes. 3TO
O3Ha4aeT, 4YTO AaHHOE MOJIOXKEHME BMpeAb HEe MOXET MNPUMEHATbCS KakuM-nbo
CyAOM MNM APYIMM roCcya4apCTBEHHbIM OpraHoM.

be3z cnoB, peweHnas KOHCTUTYLMOHHOrO cCyaa WMEKT BO3AENCTBME Ha
AesaATeNnbHOCTb CyAoB obuwen wpucamkummn. B obuwem, cyabl obwen pucankumm
npeaBoAMTENBbCTBYIOTCS peleHnaMmn KOHCTUTYUMOHHOro cyga, Ho 6binm cnaydawm,
Korga 3Tu pelueHuns npeHebperanuce.

Mpobnema COCTOUT B TOM, 4YTO OTCYTCTBYIOT COOTBETCTBYHOLWME Crnocobbl,
KoTopbiMM 6yaeT obecnedyeHo yBaXxeHue peweHun KOHCTUTYUMOHHOro cyaa, U ux
ncnonHeHme. Takxe, OTCYTCTBYIOT COOTBETCTBYHOLWME MPaBOBble HOPMbl, KOTOPbIMU
npegycmoTpuBanacb 6bl onpegeneHHass opMa OTBETCTBEHHOCTM 3@ HeyBaXeHue
peweHun KC.

Ecnn  KOHCTUTYUMOHHbBIM  CyA BbIIBNSEeT 3akKoHoAaTenbHbln npoben B
onpeaeneHHom chepe o6 ecTBeHHbIX OTHOLLEHUN nnu npusHaeT
HEKOHCTUTYUMOHHbIM  TO WM WHOE MNOJIOXKEHME, OTMe4yaeT TaKxe, 4To
KOHCTUTYUMOHHbIE NMONIOXEHMS AO/IKHbI MPUMEHSATBCA HEMOCPEACTBEHHO.



HoBbleé KHUIM O KOHCTUTYLIMOHHOM NpaBoOCyaAum
"CraHOBJ/IEHNE KOHCTUTYLMOHHbIX U YCTaBHbIX
cynoB B cybbekrtax Poccunckon ®depgepaumn (1990-2000 rr.)"
MockBa, 2001 r. OBcensH X.N.

KHura OscenaH X. W. npeacraBnser cobon nonbiTKy BCECTOPOHHEro
OCMbIC/IEHUS BaXHOWM UM  akTyasbHOM npobnembl — CTAHOB/IEHWS OpraHoB
KOHCTUTYUMOHHOIo npaBocyaus B Poccunckon deanepaunu.

CyLHOCTb U HOBM3Ha noaxona, n3bpaHHOro aBTOpPOM MUCCef0BaHUSA, UCXOAUT U3
MHOr0aCneKTHOro xapakrtepa npobnembl opraHuM3auum rocyaapCTBEHHOM BacTu B
ycnousax  pedoOpMUpOBaAHUSA  MOSIMTUYECKOM,  cOouManbHOM, SKOHOMWUYECKON,
NnpaBoBOWM CUCTEM MOCTTOTanNUTapHoro obuwectsa. ABTOp OMUPAETCs Ha TaKylo
XapaKTepucTuky npegMeTa ucciefoBaHWs, B KOTOPOM OTHOLUEHMUS, BO3HMKaloLmne
npu GOpMMPOBAHMM N NPaKTUYECKOW AesSTeNbHOCTU KOHCTUTYLUMOHHbIX U YCTaBHbIX
cynoB B cybbekTax Poccuickon depepaumm B yCnOBUSAX MepexogHOro nepuwoaa,
pacKpbIBalOT coAepxaTesibHble M (dopManbHble acrnekTbl NpobnemMbl, MokasbiBatoOT
BO3HMUKaKLWME 34eCb C/I0OXKHOCTM B CUCTEME roCyfapCTBEHHOW BNacTuM, a TakKxe
BAMSHWE 3TUX MOMEHTOB Ha 6yayuwee rocyaapCTBEHHOro CTpouTenbCTBa B
Poccuinckon deaepauunn.



HayuyHbIn M NpakTUYeCcKUn uHTepec npeacTtaBnseT npeanpuHATbIM B paboTe
noapobHbIN  CpaBHUTESNIbHbIM  aHanus3 KOHCTUTYUMOHHO-MNPABOBOro  craTyca
KOHCTUTYLUMOHHbBIX M YCTaBHbIX CYyAOB B pPa3/iM4YHbIX CybbekTax Poccum, nokasbiBas
obuiee n ocobeHHoEe B UX AeATE/IbHOCTMU.

MNpencraeBnser WHTepec BCECTOPOHHWUI aHanm3 npobneM U nNepcnekTus
CTQHOB/IEHUSA KOHCTUTYUMOHHbIX (YyCTaBHbIX) cynoB B cybbekTax Poccunckomn
depepaumn. BMecTe C 23TMM paccMaTpuBaKOTCA MNepCneKkTUBbl  CTAaHOBEHUS
cneunanm3mpoBaHHbIX deaepanbHbIX aAMUHUCTPATUBHbBIX CyA0B. ABTOP packpbiBaeT
He TOSIbKO MPaKTUKY Y4ypexAeHuss 3TUX CyAO0B, HO WM 3HayeHWe WU aKTyanbHOCTb
KOHCTUTYUMOHHbIX (YCTaBHbIX) CyAOB KaK UHCTUTYTOB cyaebHon BnacTu.

B wuccnepnoBaHMM Ha OCHOBE aHanusa nMpUYMH MOSIBAIEHUS W AasibHenLwwen
3BOJIIOLMN OPraHOB KOHCTUTYLMOHHOIO MpaBoOCYyAMS PacKpbiTbl CYTb U COAepXXaHue
denepansHomn KoMneTeHunmn n denepanbHoOro 3aKOHOAaTeNbCTBa o}
KOHCTUTYUMOHHbIX (YCTaBHbIX) cyaax cybbekToB Poccuinckon depepaumun. ABTOpPOM
nokasaHa npeaucropus CTaHOBMieHUst denepanbHOro 3akoHoaaTenbCTBa O
nocnegHux, ux nermnTumayms.

ABTOop paet  o6CTOATENbHBIM  aHanM3  KoHUenuun B3aMMOOTHOLUEHWNM
KOHCTUTYUMOHHbIX (yCTaBHbIX) cyaoB cybbekToB Poccuinckon deagepaunmm C cygamm
obwen ropmncamkumm B chepe ocyLLlecTB/IeHNs 3alnTbl KOHCTUTYLIMNA.

B KHure packpbiBaeTca denepanbHaa Teopus pasrpaHuyeHus MnoaHOMOYUN
Poccuinckon @epepaumm un  cybbektoB Poccuickon depepaumm B cdepe
perynmpoBaHns KOHCTUTYLMOHHOM (YCTaBHOW) OCTULMMN.

ABTOp [AOBOSIbHO JeTasibHO aHanu3upyeT BCe 3aKoHogaTenbHoe none,
MOCBSILLLEHHOE OpraHaM KOHCTUTYUMOHHOM (ycTaBHOM) tocTuumm. Ocoboe BHUMaHMe
yAeneHo cneumanbHOMY 3aKoHoAaTesnbCTBY cybbekToB Poccuinckon depepaumun o
NPUHUMNAX U rapaHTUsaX NpaBOBOro CTaTyca CyAbW KOHCTUTYUMOHHOro (yCTaBHOro)
cyAa.

MpeacraBnsieT Hay4YHbl UMHTEpec CcyXAeHue aBTopa O cobupaTesibHOW Moaenu
BMAOB  MOJIHOMOYMMA  KOHCTUTYLUMOHHbLIX  (YCTaBHbIX) CyAOB Ha  OCHOBe
CPaBHUTENbHOIO aHanm3a COOTBETCTBYHOLLMX 3aKOHOB.

OAHMM M3 TNaBHbIX AOCTOMHCTB paboTbl SABASAETCA TO, 4YTO OCYyLLeCTBAeH
AeTasibHbI aHaNM3 NOHATUSA U BUAOB peLlEeHNN KOHCTUTYLUMOHHbIX (YCTaBHbIX) CyA0B
cybbekToB Poccumckon depgepaunn, nx topuamnyeckmx npmsHaKos.

MNepeyncneHne no3mTUBHbLIX CTOPOH paboTbl BbIWEYNOMSAHYTbIMU MOMEHTAMU He
ncyepnbiBaeTCd M UX MOXHO NpoAo/mkUTb. OAHAKO nNepeyvynucsieHHOro A0CTaToOuYHo,
yTobbl CcaoenaTtb BbIBO4 O CEpbe3HOM TeopeTUYEeCKOM W MNPaKTUYECKOM 3HayeHuu
KHUrn OscensH XK. U. ana Poccunckon depgepaumun, B HaCTHOCTU, U AN UHCTUTYTA
KOHCTUTYLUMOHHOIO NpaBocyans B Mupe, BoobLue.
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